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L.OI CAM ON

Em xin chan thanh cidm on:

Céc thay ¢ gi4o truong Pai hoc GTVT TP Ho6 Chi Minh di
tan tinh chi bao, giang day trong nhiing nim qua.

Cam on céc thiy giso khoa Hang Hai da tan tinh chi bao,
truyén dat nhitng kién thiic chuyén nganh, nhitng kinh nghiém hang
hai thyc té va ban linh cua nhig con ngwdi hang hai day dan. Vi
nhitng kién thirc chung em da dwoc trang bi trong sudt thoi gian con
ngdi trén ghé nha trudmg, chic chin chiing em s€ tr¢ thanh nhiing
con ngudi hang hai thuc thu tiép bude céc thé hé di trudce cdng hién
cho sy phét trién clia nganh hang hai nudc nha.

Pic biét em xin chén thanh cdm on thdy Thac s§ Nguyén Dtc
Hoc. Mic du rét ban nhung thay da tan tinh hudng din, chi bao va
gitip d& em rat nhidu gitp em hoan thanh cudn bio cdo nay.

Em xin dwgc biét on va kinh chiic cdc thiy c6 sirc khoe va hanh
phiic.
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LOI MO PAU

I. LY DO HINH THANH BE TAI
Giao dich hang hai thuong mai néi chung, van chuyén hang hai néi riéng ra

doi rét sém va ngay cang phét trién manh mé theo sy phat trién ctia nén kinh té thé
gi6i, diic bit trong bbi canh hdi nhép kinh té quéc € va toan ciu héa hién nay. Tuy
nhién, bén canh wu diém la khdi lugng van chuyén Ion, gis cude thép, van chuyén
hang hai ludn phai d6i phé v6i khong it rii ro nhét 1a nhifng vy tai nan hang hai.
Nhiing tai nan hang hai ¢6 thé din dén nhiing tén thit rét I6m do khéi luong hang
van chuyén trén mét con thu rit Ia 16n. Trudc nhitng l¢i nhudn ma nghanh thuong
mai hang hai mang lai cling nhu mtc d6 va sb lugng riii ro phai ung phd, cdc chu
tau, c4c nha budn bdn, nhiing ngudi van tai ludn ludn tim kiém nhitng hinh thirc

dam bao an toan cho quyén lgi clia minh,

Xudt phit tir nhu cAu thyc té trén, bao hidm hang hai d ra doi, danh d4u mét
ddu mbc quan trong ca bao hiém thuvong mai thé gi6i, nhim dam bao céc rii ro
cho hang héa vén chuyén, thu bién vi trdch nhiém dan sw clia chi tau bién. Bao
hiém néi chung va bao hiém hang héa bing dudng bidn néi riéng da ra doi va tdn
tai 12 do c6 sy khdch quan ctia rii ro, nhung xét dén cliing d6 vin 12 sy phan chia rui
ro clia mét hay mot sb ngudi cho tit ca nhifng ngudi cling tham gia bao hidm ganh
chiu. Nganh hang hai cang phit trién ddng nghia véi viéc khéi lwgng va gié tri hang
héa cang 16n, 6 lugt van chuyén hing héa ting, nhu ciu dam bao cho sy an toan
hang héa va tau bién theo d6 ma ting din... thl db rvi ro cang 16n kéo theo d6 ton

that cang cao.

Trong truéng hop c6 mét sy hy sinh mang tinh chit ty nguyén hay chi phi
bét thudng duoc tién hanh mot cach hitu § hay hop Iy vi sy an toan chung nhim
dam bao phdn gi4 tri con lai cua con tau va hang héa chuyén chd trong moét hanh
trinh trén bién khoi hiém nguy, thi vén d& tén that chung lai ¢6 lién quan dén quyén

lgi clia rit nhidu ngudi trén chuyén hanh trinh dé.

doanh hang hai thé gidi. Mot su that quan trong la tdn thét chung van tdn tai v
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dugc coi 12 hoan toan khéng phu thude vio bao hiém hang hai, nghia vy déng gép
ton thét chung khdng phu thudce vao viéc chi hing c6 tham gia bdo hiém hay khong.
Tuy nhién trong diéu kién mét nén thvong mai hién dai, cdc nha bao hiém hang hai
van bdi thudng tén thét chung va dong gop theo ty 18 trén co s& don bao hiém
nhitng quyén loi cta ho trong tén thit chung. Tén tht chung 13 mét thé ché dugc
dit ra dé bdi thuong nhing tdn thit hing hai c6 chi ¥ nhidm b&o vé hanh trinh
chung va dwoc xay dung trén nguyén tic cong bang. Vay lam thé nao dé dam bao sy

cong bang ciia nhiing bén lién quan trén mét chuyén hanh trinh khi c6 sy cO xdy ra?

V6i wée mudn trang bi cho minh nhitng kién thirc co ban cling nhu gép mot
phan nhé cong stic minh 1am cho moi ngudi ¢6 thé hidu hon v& vén @& bn thit
chung nén em chon dé tai “tén tht chung” dé nghién ciru trong dot [am ludn vin
ndy. V6i kién thirc va trinh d6 ¢6 han nén cuén luan vin ndy kho tranh khoi nhitng
sai s6t, em rat mong nhén duge nhitng gép ¥ va phé binh cia thiy c6 cling cdc ban,
song em rit mong cudn ludn vin ndy c6 thé dem lai cho cic ban mot su hidu biét

nhd vé van d& tdn thét chung trong hang hai.

II. MUC PiCH NGHIEN cUU
» Tép hop dua ra nhitng kh4i niém, Iy thuyét chung v& tén thit chung.

> Hé théng lai c4c ngubn luét didu chinh viéc phén chia tn thit chung.

> Phan tich va st dung cdc quy téc York - Antwerp va cdc ngudn ludt, didu khoan

dé phén chia ton thét chung cho cdc vu tai nan hing hai hién nay.

III. PHAM VI NGHIEN CUU
» Sir dung céc kién thac tong hop, quy tic York — Antwerp, dé phan chia tdn thit
chung duge trinh bay & trong cudn ludn vin nay.
> Thoi gian thyc hién dé tai tir ngay 5/11/2011 dén ngay 22/12/2011 véi sy gidp

dd tan tinh cta thiy gido hudng din Ths. Nguyén Dirc Hoc.
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PHANI: COSOLY LUAN

CHUONG I - NHUNG VAN PE CHUNG VE TON THAT

1. Khdi nigm vé tén thit:
Tén thit 1a su gidm bét gid tri cua Vvat s& hitu ngoai ¥ mudn caa chy s&
hitu tai san. Tén thét 13 h4u qua cia i ro, cdn rii ro 1a nguyén nhén gay ra tdn thit.

Tau ché hang trong hanh trinh gdp tai nan, sy cb ngoai ¥ mubn gy nén thiét hai

truc tiép hoac gidn tiép dbi véi thu va hang héa goi 14 tdn thit,

2. Phén logi ton thét:
Chiing ta thdy trong tén that hang hai c6 hai miit tén thit 5 nét 14 tén tht

vt chét va tdn thét chi phi. Tén that vt chit nhu: tau, hang héa, ... tdn thit chi phi
nhu: chi phi ctru hé, chi phi tau lai,.... Nhung tiy theo tinh chét vi muc do ctia thn
thit ma ta c6 thé phan ra cdc loai ton that sau:

- Cén ¢t theo mirc 49, quy mé ta chia thinh: tén thit bo phén va tén thét toin
bd.

- Cén cr vao quyén loi va trach nhiém ctia cdc bén lién quan ta chia thanh: tdn
that riéng va tén thit chung.

- Ngoai ra cac chi phi dac biét va chi phi ctiru hg cfing ¢6 thé duge xem Ia

thanh phén cda tdn thét bd phan. Con chi phi dé phong va han ché t6n thit 1a chi phi
dugc bdi thirong theo didu khoan riéng khong bao ham trong tén thét bd phén hay

ton thit toan bd.
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SG PO PHAN LOAI TON THAT HANG HAI

Tén thit toan b thyc té (Actual Total Loss)

Tén thit toan bd

Tén thit toan bd ude tinh (Constractive Total Loss)

Tén thét riéng (Partial Average loss)

Tén thit chung (General Averages)

Tén thét b phan

Chi phi ctru hd (Salvage Charges)

Chi phi dic biét (Particular Charges)

Chi phi d phong va han ché ton thét
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3. Tén thit toan bé:
Theo diéu 56 cia Luat bao hiém Anh (Maritime Insurance Act 1906). Tdn

thét toan bd ¢6 thé 1a mét tdn thit toan bod thue t& (Actual total loss) hay mét tén

thét toan bd ude tinh (Contructive total loss),

3.1 Tén thét toan bd thwe té (Actual total loss):
Tén thét toan b thyc té 12 tdn tht toan b vat chit cia dbi twong bao hidm.

Tén thit toan b thyuc té xay ra trong céc trudng hop sau:

- D6i tugng bao hiém bi phd hty hoan toan nhu chay, nd, dém tau.

- D&i trgng bao hiém b tuedc doat khong thé 14y lai dugce nita nhu hang bi
roi xudng bién, bi chiém doat, twdc doat. ..

- Pbi twrong bao hiém bj hu hai dén muc khong thé duoc coi la déi twong
bo hidm nita, khong thé st dung theo muc dich ban déu nita. Tén thét nay goi 1a
bién phédm dang nhu gao bj ngém nudéc lau ngay bi chua mbc, dwdng bién thanh
mét, bong tring bién thanh ndu, xi méng dong cimg thanh da. Tuy nhién néu hang
dtng nguyén loai nhung mét ky ma hiéu, khong nhan ra duoc thi khéng goi 12 tén
thét toan bo.

- Tau va hang bj mét tich.

3.2 Tén thét toan b wée tinh (Contructive total loss)

Tén thit toan bd wdc tinh 12 tdn thit ma viée xay ra tdn thit toan bd thuc
té khé c6 thé tranh khéi hay vi chi phi ciru, sira chita hay dua d6i twong bao hiém
trd lai trang thai ban d4u c6 thé s& vurgt qué gi tri béo hiém.

Diéu 60 ciia Luat Bao Hiém Hang Hai Anh (MIA) 1906 quy dinh mot sé trudmg
hop cy thé ¢6 thé coi 1a tdn thét toan bd wéc tinh gdm:

(1) Ngudi duge bao hiém khong cdn khi ning sé hitu ddi véi thu hay
hang héa ciia ho do mdt rii ro duoc bao hiém va:

- Tau hay hing héa khong thé 14y lai hay thu hdi duge nita.
- Chi phi ctru v6t hay thu hdi thu hodc hang héa c6 thé s& vuot qué gid

trj con lai khi thu hoi.

(2) Trong trwdng hop ton hai v& tau khi chi phi dé sira chita cla tau vuot

qué gid tri cia tau sau khi sira chifa.
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(3) Trong trudng hop tdn thit hang héa khi chi phi tu chith, ctru vét hing

A 4 A 2 ; R . L3 # + = f A
ton that va dua hang vé cang dich vuot qud gid tri cla chiing tai cang dén.

S& di ngudi ta dua ra tén thit toan bd wée tinh 1A vi khl Xay ra ton thét
loai ndy, ton that toan bd 1a khong thé wanh khoi, hoge chi phgfsfra chira, dua dbi
twong bao hidm vé trang thai ban d4u vuot qué gid tri bao hxém Sau khi bdi thudng
tdn thit toan bd, ngudi bao hiém dugc quyén so hitu gid tri con lai ctia dbi twong
bao hiém. Ngudi bao hidm cé quyén ban hoic bo ra mot so chi phi dé stra chira
nhdim ctru van, thu hdi gid trj con lai cita dbi tugng bio hiém bj ton thét dé gidm nhe
sb tién bdi thuong. Trong khi d6, ngudi duge bao hiém cﬁng mong dugc bdi thudng

toan bd gid trj bao hidm dé tiép tuc kinh doanh,

D&i voi ngudi bao hidm, khi xay ra tbn that toan bd woc tinh, ngudi dugce
bao hiém c6 thé khiéu nai hodc nhur ton that'bd phén hodc tir bo doi tugng bao hi€m

va khiéu nai nhu ton thét toan bd thuc té.

Muén bdi thuomg theo ton thit toan bd wée tinh, ngudi duge bao hiém
phéi am thil tuc tir bé déi twong bao hiém. Thong béo tir b [4 sy thda thujn cla
chii hang vé viéc chuyén quyén s& hiru dbi twong bao hiém cho ngudi bo hi€ém dé

duge bdi thwong tdn tht toan bo.

4. Tén thit b§ phin (Partial Loss):
Tén thit bo phan 13 nhitng tdn thét chi gy ra ddi véi mot phin cia ddi

trgng bao hiém hay 12 gidm gid tri ciia dbi tugng bao hiém nhung chwra dén mirc d9

mét hoan toan. Tén thét bd phé.n 13 nhing ton thit khong phai tén thit toan bd.

5. Tén thiit neng (Parttal Average Loss):
Tén thét rzeng 1 nhung tdn thét chi lién quan dén quyén lgi cia mot bén

hay m6t sb bén nao d6 c6 quyénlgi trén tau. Tuo la nhu'ng ton that thiéu it nhit mot
trong cac dic trung cua tbn thét chung. Tén thit rieng ciling c6 thé 12 tdn thét bd
phén hogc t6n that toan bo. pé phan biét tn thit rieng véi tdn thit khac ngudi ta
céin cr vao hai (1‘1eu kign:

- Xem xét quyen 101 bao h1em ton that neng chi lien quan den tu‘ng.

quyén loi bao hiém rlgng biét.

SVTH: TRAN KIM HUNG Trang: 9




LUAN VAN TOT NGHIEP | GVHD: Ths. NGUYEN PUC HOC

- Nguyén nhéin tdn that 1a do thién tai, tai nan bét ngd thude rii ro duge

bio hiém.

Béo hiém than thu hay hang héa khéng nhitng bdi thudng gid tri thiét hai
vét chit cia tbn thit riéng clia thu hay hing héa ma cdn chi tra ca nhitng chi phi hep

Iy nham han ché tbn thét.

6. Chi phi civu hy (Salvage Charges):
Trong nhidu trudng hop rit d& nhim 14n gitra tdn thit chung véi chi phi

ctru hd vi tuy timg hoan canh cy thé ma ngudi ta xem xét chi phi nay ¢6 duge xem
12 ton thét chung hay khéng. Do dé ngudi ta dit ra mot khoan riéng goi 1a chi phi

ciru ho.

Chi phi ctru hd 14 chi phi ma nguoi ctu hd ¢ thé truy ddi theo luat hang
hai cho cdng clru h§ cua minh. Ching khéng bao gbm nhitng chi phi dich vu ¢6 tinh
chit ctru hd do ngudi dugc bao hiém, dai 1y hay ngudi lam céng ctia ho thuc hién dé
ngan ngira tdn thit. C4c chi phi nay c6 thé truy ddi nhw chi phi dic biét hay chi phi
tdn that chung tuy theo timg tinh hubng.

Theo tip quén qudc té hién hanh, hop ddng ciru hd thuomg duge ky theo
méu Lloyd’s theo nguyén tic “No cure no pay”. N6i dung hop ddng thudong quy
dinh nhimg nguyén tic chinh va dua ra gia tri ctru hd wée tinh do qué trinh ctru hd
thudng phit sinh nhitng céng viée bit budc phai thyc hién va nhitng chi phf niy khé

du kién duoc trude.

7. Chi phi diic bi¢t (Particular Charges)

Chi phi ddc biét 1a nhitng chi phi ma ngudi duge bao hiém phai gdnh
chiu nhdm muc dich phdng ngira hay bao vé an toan cho d6i twgng bao hiém ma
khong phai 12 cho phi ctru ho hay chi phf tdn thit chung. Chi phi dic biét khong bao
ham trong t6n thét riéng. Chi phi diic biét bao gdm chi phi thué gidm dinh dé chimg
minh tdn thét, chi phi tu chinh, tii ché, ddo hang, tach hang va hru kho vi myc dich

tai ché v.v.
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8. Chi phi t6 tung va ¢ phong, han ché tén thit (Sue and Labour
Charges):
La nhitng chi phi do ngudi bdo hidm phai ganh chiju dé d& phong, han ché

tdn thit phat sinh di voi dbi tuong bao hiém. Chi phi nay khéng duge tinh vio ton
thét chung hay chi phi ctru ho va chi nhitng chi phi nhim phong tranh, gidm thiéu
tdn thit cho nhitng rii ro duge béo hiém méi dugce xem 1a chi phi dé phong, han ché

tén that.

Piéu khoan dé phong, han ché tén thit duge xem nhu mot hop ddng bd
sung cho hop ddng bao hiém gbc, do viy ngudi duge bao hiém c6 thé khiéu nai cho
nhitng chi phi nay ngay ca khi cé vugt qué gié trj bao hiém. Khi tén thét toan bd

x4y ra, cdc chi phi nay ciing vin dugc boi thudng.
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CHUONG II - TON THAT CHUNG (GENERAL AVERAGE - G/A)

1. Khdi ni¢m:

Céc quy tic vé tbn thit chung dwge quy dinh trong chuyén di chung ciia
tau, hang héa va cudc phi. Muc dich ciia quy tic ndy rét don gian. Néu cong dong
s& hiru bj dit vao mét sy nguy hiém chung trong chuyén hanh trinh — ching han tau
bi nwdc vao va ¢ nguy co bi chim — thi nhitng hy sinh bat thudng v nhiing chi phi
phat sinh tir nhitng b ging nhim clru con thu s& duge phén chia gilta cfng dbng s&
hitu d6 twong tng véi gia tri ctia mdi lgi fch. Dudi hinh thire nay, tdn thit chung cé
ngudn gbc lich st rét su xa. N6 bét ngudn tir Hy Lap cd dai trong lust Rhodes va
din din di vao co cdu phap ludt hang hai va dwoc xAy dung hoan héo trong Bo ludt
ctia d& ché La M4, theo d6 c4c bén lién quan da chip nhan phan chia nhitng ton thét
hang hai ma chd tau hay chil hang phéi ganh chiu giy ra do mot hanh ddng tu
nguyén vi an toan ciia mét phiéu trinh chung. Bén phén ciia viéc phan chia tbn that
nay khéng dugc rang budc trong cdc hop ddng thué thu ma duge quy dinh trong

didu ludt chung cta ludt hing hai.

Tur didu cbt 16i gian dj nay — dugce goi 12 nguyén tic an toan chung —~ quy
thc v& tdn thit chung dd phét trién theo thdi gian. Su phit trién quan trong nhét 13
ngiy nay nhiing chi phf cho ton thét chung bao gdm c& phitng chi phi bét thudng
phit sinh vi lgi ich cia chuyén di, thém chi c4 trong trudng hep khong thét cén thiét
dé tr4nh mdt nguy hiém chung, mic di né kha mo hd; nguyén tic chi bao gdm vao

mét sé rét it nhimg tinh hudng dic biét.

Trong thye té thrrong mai hing hai, tbn that chung 13 mét vén d& phuc tap
va dugc didu chinh & mdi nuée khic nhau giy bit tién cho hoat dong kinh doanh
hang hai quéc té, Dé tranh nhitng xung dot phdp luét vé vén dé nay, ngudi ta dad
thoa thuan théng nhét va cho ra ddi mot quy téc chung dé xdc dinh va phan b6 tdn

thit chung, d6 13 quy thc York-Antwerp 1974. La mdt ngudn cia phdp ludt, quy tic

vé tén thit chung c6 vi tri dgc ton trong lujt hang hai. Ngudn luat chinh 1a Quy thc

York — Antwerp.
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2. Dinh nghia:
- Theo Piéu 213 Bo Luat Hang Hai Viét Nam nam 2005, “Tén thit chung

1 nhiing hy sinh va chi phi bt thuong dugc thyc hién mdt cach c6 ¢ thirc va hop 1y
vi sy an toan chung nham ciu tau, hang hod, hanh 19, tién cudc vin chuyén hang

hod, tién cdng vin chuyén hanh khéch thoat khoi hiém hoa chung”.

- Tén thit chung bao gdm hy sinh tén thAt chung va chi phi tdn thit
chung phét sinh tir hanh dong ton thit chung. Theo quy tic YORK — ANTWERP
1974/1994, hanh dong ton thit chung dugc x4c dinh: “cé mot hanh déng ton that
chung khi va chi khi ¢6 sy hy sinh hodc chi phi bét thuong nao d6 dwoc thyc hién
mét cdch ¢6 chu ¥ va hop 1y, vi an toan chung, nh#m muc dich bao vé tai san ¢6 lién

quan dén mét hanh trinh chung thodt khoi hiém hoa”.

Nhu vay, tdn thit chung duge xem 13 tén thit chung khi né phét sinh tir

hanh déng tdn thit chung duge x4c dinh theo quy tic dudi déy.

3. Cdc nguyén téc xdc dinh tén thit chung:
(a) Phdi c6 nguy co de doa thdt sy cho toan bd hanh trinh, su hy sinh hay chi

phi trong hodn canh bat thiwong.

Khi x4y ra hanh dong tén thit chung, tai hoa de doa hanh trinh phai mang
tin cAp bach, hanh ddng nay nhim trinh tai hoa chung nhung phai ¢ trong tinh trang
¢6 tai hoa va tai hoa mang tinh khén cdp. Trwong hop phong xa tai hoa hodc phong

tranh tai hoa thi khong dugce coi Ja hanh dong tdn thét chung,

Diéu kién bat thudng c6 nghia 1a cdng viéc phdi ngoai nhiém vu chirc
trach cta thuyén trudng va cia thuy thit doan, nhimg coéng viéc ma thuyen vién phai

lam theo nhiém vu chirc trach théng thuong thi khéng duge tinh vao tén thét chung,
(b) Su hy sinh phdi la hanh dpng hy sinh tu nguyén, chil ¥, c6 suy xét.

Diéu nay c6 nghia la nguyén nhén giy ra tdn that phai mang tfnh chu

quan, do hanh dong cb ¥ va tw nguyén clia con ngudi trén tau. Khi tién hianh hanh

“d6ng nay, con ngudi dd ludng trude dugc tdn that s& x4y ra, nhimg ton thif nay s&
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mang lai loi fch 13 ca tau va hang héa thodt khéi nguy co de doa ton that toan by, d6

13 myc dich cta hanh déng tbn thét chung.

(¢) Hanh déng ton that chung phdi chinh ding vé hop 13,

Céc hanh dong dwgc xem 13 hop 1y phai tiy thudc vao trudong hop cu thé,
Tuy nhién, néu nhu d& ctru thu va hang héa thoét khéi su nguy hiém chung c6 thé
¢6 nhidu céch st Iy khéc nhau, thi cdch xi¥ 1y hop 1y nhit dwgc xem 13 cdch cho
phép ctru duoc nhidu gié tri tai sin nhét va thiét hai va phi ton phai bd ra 1 it nhat.
Vi du tau bi thing dudi mon nwée, hing duge virt bot xudng bién dé 16 thing ndi
1én, trong luong hang va vi trf virt hang phai hop 1¥. Tai sdn bi hy sinh phéi la
nguyén lanh. Vi du hing bj chdy dugc virt xubng bién dé khoi chay to hon, neo bi

ket trong d4 phai cét bo neo chi x4c dinh 13 ton thét riéng.

(d) Hanh dong t6n thdt chung phai dam bdo vi an toan chung ciia tat cd cde

quyén loi c6 lién quan dén phiéu trinh hang hdi.

Nguyén tic nay thé hién ¥ chi cia sy hy sinh. Myc dich va dung § ctia
hanh d6ng hy sinh phai dit quyén lgi an toin chung [én trén hét va phai thuc sy dem
lai an todn chung cho tét ca cdc quyén loi c6 mit trén tau.

e
A2

Nguyén tic nay con thé hién sy hy sinh tbn that cia mot s6 it, dé ctu van
an toan cho quyén loi ciia mdt s6 dong. Su hy sinh ma khong mang lai mot lgi ich
chung ndo thi khong dwoc xem 1 ton thit chung. Truong hop tranh mét tai hoa de

doa lai gip mot tai hoa twong ty thi ¢6 thé coi 1a mot hanh dong tén thét chung.
(e) Hanh trinh phdi dwoc cuu van.

Tén tht chung hién nhién v6 ich néu nhw hanh trinh sau d6 bj ton thét
toan bo, vi tinh tdy cia tdn that chung 13 hy sinh clia mét ngwdi hoic mot sb ngudi

dé ctru tat ca quyen loi, tai san con lai.
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4. Nguy hiém do mpt trong cdc bén tham gia géy ra:
Ta c6 thé nhan ra sy cin thiét cho hanh ddng ton thit chung dugc gy ra

boi 181 ciia mdt trong cdc bén cia chuyén di — thong thudng nhét 1a chi thu, Chéng
han, mdt con tau khong di kha ning di bién ngay tir lic khéi hanh, va didu do déu
duge ca thiy thu doan biét va hdu qua 1a trong chuyén di d6 tau nay phai yéu chu
ctiu h. Song ligu ngudi ta co th& cho tién hanh tinh todn tén thit chung hay bén gay
ra 161 14m phai génh chiu chi phi mot minh? Quy tic D quy dinh rang viéc tinh todn
tén thit chung duge thye hién, nhung cac bén v ti c6 thé doi bén pham 16i bdi
thudmg cho khoan dong gop vao tén thit chung, mién 1a didu d6 phi hop voi hop
dbng van chuyén hodc véi quy ché phap 1y quy dinh tréch nhiém cia chu tau 12

ngudi van chuyén.

Theo luft phép ctia Hoa Ky, chii tau khong thé khiéu nai viéc tinh todn
tdn thit chung néu ong ta ¢6 15i. Nhung, bing cach két hop vao trong hop ddng véan
chuyén mot didu khodn dic biét (thudng goi 1a “Diéu khoin New Jason Clause™),
chil thu c¢6 thé du tu cach dé khiéu nai. Do d6 didu khoan nay thudmg cé ca trong
van don va trong hop ddng thué thu [xem hop ddng TANKERVOY 87, diéu 28 va
hop ddng NUVOYBILL 84, diéu khoan 49 va hop ddng NUVOYBILL 84, diéu
5()1.

5. Hy sinh ton thit chung va chi phi ton thit chung:
Tén thit chung bao gbm hai loai: hy sinh tén thét chung va chi phi tdn

thit chung. Chi nhitng tbn thét, ton hai hay chi phi 1a két qua truc tiép ciia mdt hanh

dong tdn thit chung méi dwoc coi 12 tén thit chung.

5.1Hy sinh tén thit chung (General Average Sacrifice):
Theo quy tic York — Antwerp, su hy sinh tdn thit chung bao gdm nhimng

ton thit sau:
- Vit b6 hang xudng bién (jettison of cargo — Rule I):
Chi nhitng hang héa bi hy sinh dugc van chuyén phil hop véi nhitng quy

dinh cda cbng wde quoc té€ vé an toan sinh mang cling nhu cdc quy dinh khéc va phu

siéu trwdmg siéu trong, container, hang d& chdy.v.v. xép trén boong dwgce vitt bd thi
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dwoc coi 12 hy sinh tén thit chung vi phit hop véi tip qudn hang hai. Khi hang g6
xép trén boong trong van don c6 ghi “Nguwdi géi hang chiu moi rii ro déi voi hang
xép trén boong” — “all lumber loaded on deck at shipper’s risk”, tuy nhién didu
khoan nay khéng loai trir kha ning ciia chii hang ddi bdi thuong ton thit chung do
hang do hang dwoc xép theo diing tip quan hang hai. Hang héa khai man hay khéng
ké khai thi khong duoc xem 13 tdn thit chung (Rule XIX).

- Ton thdt do viéc virt b6 xudng bién va hy sinh vi an todn chung (damage by

Jettison and sacrifice for the common safety — Rule II):

Quy tic ndy cong nhén nhitng ton thit vé thu va hang héa hoiic mot trong hai
thir d6 do hy sinh hodic hiu qua ctia viée hy sinh do viéc vit hang xubng bién gay ra
thi dwoc cOdng nhén 1a ton that chung. Vi du: ciu thu bj hu héng va hing héa trén thu

bi nuéce tran vao gdy wot trong qué trinh virt hing xudng bién dé 1am ndi tau.

Tuy nhién theo diéu khoan cét bd hang huw hai (cutting away wrek — Rule
IV), nhitng mit mat hodc tdn thit do bo di bo phén clia tau bi mrée cudn di hay cét
bo phin hu hai clia tau trude d6 da bi hu héng hoan toan do tai nan déu khong dugce
thira nh4n 13 tdn thit chung.

- Ddip téit ddm chdy trén tau (Extinguishing fire on board — Rule III):

Quy tic nay quy dinh ring nhing tén thit di v6i thu va hang héa do viée
dap tit dam chdy bing nudc hay cic phwong tién chita chdy khdc gy ra ké ca
nhitng thiét hai do viéc dua tau vao can hoéc phé thing tdu dang chay trong khi tién
hanh dap lira trén tau duge thira nhan 12 hy sinh tén thit chung, nhung néu tbn thét
do khéi hay nhiét thi khéng dugc céng nhan 1 ton thit chung.

- Tau tw nguyén vao can (Voluntary stranding — Rule V):

Didu nay quy dinh, tu khi chay vio can mét cdch ¢b ¥ vi an toan chung thi
dir tau c6 bi dat vao can hay khong, nhitng mit mat hay hu héng do hanh dong nay
déu duoc bdi thudng nhu tdn that chung. Vi du: thu bj thung, dé tranh nguy co bi
chim, thuyén truéng di quyét dinh cho thu vao bii can. Cac tdn thit gy ra do tau bi

_méc can nay dugc thira nhén 13 hy sinh tén tht chung.

- Hur hai mdy chinh va noi hoi (Damage to machinery and boiler ~ Rule VII)
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Diéu nay quy dinh ring nhitng tdn thit vé m4y chinh vi ndi hoi do hanh
déng ciru hd giy nén khi tiu bi méc can duge cong nhin 1a tdn thét chung. Nhung
néu tau dang ndi thi nhitng mat mat, hu hai do sir dung may chinh va ndi hoi trong
bat ky tinh hudng nao ciing déu khong dwrge chdp nhan 1 t8n thét chung, Vi dy: tu
bj méc can va dang trong tinh trang nguy hiém, phai sitr dung mdy chinh va chan vit
d& dua tau ra can thi nhitg tdn thit d6i véi chan vit va may tau dugc cong nhén 12
tbn thét chung,

- Nguyén vdt liéu ciia tau dimg dé dot thay nhién lidu (Ship’s Materials and
Stores Burnt for Fuel — Rule IX)

Khi gip su ¢ din dén thidu nhién liéu dé tiép tuc hanh trinh theo ké hoach,

tau phai dung nguyén vét [iu cia tau dé dbt 1am nhién liéu. C4c nguyén vat liéu

nay duge xem 14 tén thit chung. Vi dy: trong qud trinh hanh trinh, tau gip bio nén
phéi tim noi trd bdo lam hanh trinh binh thudng bi ting 1én gy thiéu nhién liu theo
ké hoach, phin nhién liéu thu phai cung clp thém dé thyc hién tiép hanh trinh dugc
chip nhan 12 tdn thit chung,

- Hir hai hing héa trong viéc dé hang v.v. (Damage to cargo in discharging
ect. — Rule X11)

Nhitng tdn that v& hang héa, nhiéu liéu, hay db du trit gy ra do viée xép, d&
hang, lvu kho, t4i xép hang (tai cang lanh nan) duoc tinh vao téﬁ that chung khi va

chi khi phi tbn ciia c4c xi Iy nay dwoc céng nhén 13 tn thét chung.

5.2 Chi phi tén thit chung (General Average Expenditures):

Chi phi t5n thét chung 12 nhiing chi phi phat sinh do hanh déng tén that
chung. Theo quan diém ctia ludt Anh, chi nhitng bién phdp va chi phi nham muc
dich bao vé an toan chung méi 13 ton thit chung. Theo York — Atwerp, khi dé cong
b hanh dong tdn thit chung, tit c4 nhitng chi phi dé bao tdn hang hoa va dé tau ¢6
thé hanh trinh dugc déu 1 tdn thit chung.

Céc chi phi tdn thit chung c6 thé bao gdm:

- Tién cong civu hé (Salvage remuneration — Rule VI)

... Quy tdc York - Antwerp 1994 quy. dinh tién cOng ctru ho dit ¢6 ky kéthop.. . .

ddng hay khong duge thyc hién vi an toan chung cia phiéu trinh hang hai phai dugc
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coi 1a t8n tht chung. C4c bén lién quan phai déng gép dé tra tién cong ctru hd theo
ti [¢ gia tri da dugc clru hd.

- Chi phi lam nhe tau va cdc 16n that lién quan khi mdc can { Expenses
Lightening a ship when ashore and consequent Damage — Rule VIII),

Didu nay quy dinh khi thu bj méc can, phai d& hang dé 1am ndi tiu thi céc chi
phi d& hang v céc tdn thit va mit méat dbi véi hang héa do hanh dong d& hang nay
gdy ra déu duoc chip nhén 13 tdn thit chung.

- Chi phi tai cang ldnh ngn.v.v. (Expenses at port of refuge, etc. — Rule X)

+ Do hdu qué cia tai nan, tau phai vao cing lanh nan va hanh ddng nay
duge xac dinh [3 tbn thit chung. Céc chi phi ra vio cang, cang phi, nhién lidu d4 sk
dung tai cang l4nh nan dugc chip nhén 1a tdn thit chung, nhung véi diéu kién [ sau

d6 tau tiép tuc hanh trinh v6i hang héa ban dau. Néu hanh trinh bi hity bo thi cdc chi

" phi trén khong duoc tinh vio ton thit chung. Néu tai cdng lanh nan khéng c6 kha

ning sira chita, tau phéi di dén mot cang khac dé sira chira va tiép tuc hanh trinh thi
cac chi phf noi trén dugc tinh gdp vao cang tiép theo va xem déy 14 cang lanh nan,
va céic phi tén di chuyén tiu, ké ca chi phi sira chita tam thoi va lai dit dugc chép

nhén 12 tdn that chung.

+ Céc phi tdn vé dich chuyén hang hang trén tau hay bdc d& hang, nhién
liéu hay db dy trit dit & cang hay noi bbc hang, ghé vao hay ldnh nan déu dugc cong
nhén 13 t3n thit chung, khi viéc dich chuyén hay d& hang nay 1a cén thiét cho an
todn chung hodic tao didu kién d& stra chita tdn hai cho thu néu ching cin thiét dé
tau tiép tyc hanh trinh an toan, Céc phi tdn nay khong dwge cong nhan 12 ton thét
chung khi né phét sinh vi myc dich nhim x&p hang héa lai vi x6 léch trong hanh

trinh, trir khi viée sip x&p lai hang héa 13 cin thiét cho an toan chung.

+ Khi phi tdn dich chuyén hay béc d& hiang héa, nhién liéu, 46 du trit
dugc chip nhén 12 tdn thit chung, thi phi tén kho bai, k& ca bao hiém néu 13 hop Iy

ciing duge chip nhén 12 tdn that chung. Trudng hop thu khéng con hoat dong duge

nra hay khong thé tiép tuc hanh trinh ban dau thi chi phf kho béi chi duge tinh vao

tdn thit chung dén ngdy thu bi ngung hoat déng hay tiy b6 hanh trinh, hay dén ngay
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hoan tit viéc d& hang néu viéc tau bj ngung hoat déng hay tr bo hanh trinh xay ra

trude.

- Luong va chi phi duy tri thyén vién va cde chi pht dwa tau vao cang ldnh
nan (Wages and Maintennance of Crew and other expense bearing up for and in a

port of refuge ... - Rule XI).

+ Theo quy tic ndy, tién lwong va cung itng cho thity thii va cdc chi phi
khdc phai ganh chiu do phai kéo dai thoi gian hanh trinh dé vao cang hay noi lanh

nan, hoic trd lai cang, noi béc hang déu coi 12 ton that chung.

+ Tién lwong va cung tmg cho thiy thd va céc chi phi hop 1y khéac phai
ganh chju trong thoi gian tu ndm cang vi myc dich an toan chung hogc dé tién hanh
stra chifa thiét hai cda tau nhim dam bao cho tau tiép tuc hanh trinh an toan dwgc

chép nhan 12 tén thit chung,

+ Khi tau khong hoat dong dugc nita hay khong tiép tuc hinh trinh ban

d&u duge thi cée chi phi trén chi dwge chdp nhén 12 ton thét chung dén ngay tau
ngung hoat dong hay tir bd hanh trinh, hodc cho dén ngdy két thic d& hang néu
viéc ngung hoat dong hay tir bo hanh trinh xay ra trwde. Cang phi phai tra trong thoi
gian luu lai dic biét ndy cling duge cong nhén la ton thét chung.

- Stka chita tam thoi (Temporary Repairs — Rule XIV)

Chi ph{ stra chita tam thoi do tu gip sy s& nhanh chéng thuc hién hanh trinh
vi an toan chung thi duogc tinh vao tén thit chung, nhung khéng bi khéu trir theo
diéu khoan “méi thay ci” — “New for old”.

- Tén thét vé cudc phi (Loss of Freight — Rule XV)

Quy tic ndy quy dinh, néu c6 ton thit chung thi thiét hai vé& cudc phi cling dugc
coi 1a tdn thit chung. Chiing ta gia dinh ring cuéc phi 1a mdt trong nhimg quyén loi
hiru quan trong chuyén hanh trinh chung nay va vi thé né cling tham gia vio sy
d6ng gop ton thit chung. Cuée phi thudng duge tré khi giao hang. Cho nén vige virt
hing xudng bién kéo theo viéc thit thu trong thu cudc phi va chi tau c6 quyén
khiéu nai dé yéu chu tf c4 cac bén duge hudng loi dong gop vao. Trudng hop cuée

phi d3 tra trudce thi chi thu phai hoan tra lai néu dng ta khong c6 quyén chinh dang
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dé thu cude. No6i cach khéc, cude phi 1 rii ro ma chi thu phéi ganh chiju cho t6i
cudi hanh trinh, didu do cling c6 nghia 1a chi tau mong dat dugc loi fch tir nhiing
hoat ddng dé hoan tit chuyén di sau mét tai nan. Thong thudng cic bén théa thuin
v&i nhau rang cwde phi dwgce tra trude v6i hidu lwe chung cuc, tie 1a cude phi duge
tra trudc khi khoi hanh va khong duge doi lai bat ké 13 tau hogc/va hang héa bj mét.
Trong nhitng trudmg hop do, cude phi khong con 1a mot loi ich riéng ré trong ton
thét chung nita ma né di dwge dua vao trong gid tri clia hang héa (theo Quy tic
XVII). Cho nén, khi x4c dinh tri gid dong gbp ctia hang héa, ngudi ta phai xét xem
cude phi dd dugce tra trude vdi higu Iye chung cuc hay khong - didu nay s& dan téi

tri gia dong gbép cao hon cia hang héa.

6. Tinh todn phin chia ton thit chung:
Viée gidi quyét cdc tranh chép vé tbn thét chung thudng do ngudi phéan

bb ton thit chung lo liéu. P6 13 mot chuyén gia trong viéc thu xép tén thit chung.

Trong viéc phan bd tdn thit chung, ngudi phén b tbn thét c6 nhiém vu:

- Tién hanh mt cude didu tra & xdc dinh xem vy viée c6 thda mén céc didu kién
vé ton thét chung khong.

- Tinh todn xem nhitng tdn thit, hu héng va cdc chi phi ndo & didu kién dugc
coi 12 thn thét chung.

- Xac dinh gid tri tai san nao s& duge dung lam co s& cho viée tinh mirc déng
g6p cua 3 bén hitu quan (tau, hang hoda, cude phi).

- Tinh todn mirc déng gdp twong Gng cua tirng bén,

Tén thét chung duoc phan bb cho tht ca céc bén c6 quyén lgi duge clu trén
tau. D6 1a chu tau, chd hang va bén ¢6 cudc phi van chuyén. Tén thét chung dugc
phan bd theo ti 18 twong ng véi gid tri tau, hang héa, tién cude van chuyén, tién
cong vin chuyén hinh khéch & noi va thoi diém ma tau ghé vio cdng sau khi xay ra

tdn thit chung, Viéc phan bd tén thit chung duoge tién hanh qua 5 budc nhur sau:

Bwée 1: Xac dinh gia tri ton thit chung.

~Hanh vi ton that chung c6 thé dfn t6i médt mét, thiét hai cho tau hay hang

héa, hodic thn thét v& cudc phi. Chin han, ngudi ta phai cit bd mot chd cua than thu

dé dap liva chdy trong him hang, hodc cho bom xa ra ngoai mdt lugng déu dé con
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thu ra khéi noi méc can. Ngoai ra, hanh vi tdn thit chung 6 thé bao gbm hojc din
dén cdc khoan chi phi bt thudmg — vi du khoan tién phai trd cho cong tée ctru ho.

X4c dinh gi4 trj ton thét chung 1a xdc dinh gid tri tai san hy sinh va cdc chi
phi lién quan dén hanh dong tdn thit chung da dugc trinh by & phin trén theo quy
tic York — Antwerp.

- Tén thdt vé hang héa:

Tri gi4 cta hang héa tham gia phan bd tén thét chung dwec x4c dinh dwa vao
gid tri chia hang 5t vio lic d& hang theo héa don thwong mai giao cho ngudi nhan
hang, hodc theo gid tri clia hang lic goi hang. Gi4 trj hy sinh tén thit chung hang
héa chinh 12 mirc giam gi4 tri cua hang héa tai thoi diém d& hang vivhojc gid tri cha
lwong hang tbt bi thiéu hut, mit mat (sau khi da khiu trir gid tri ton thét riéng cta
hang héa trude khi x4y ra ton thét chung).

Khi hang héa tdn thét dem ban thanh 1y va mtc do tén thit chua duge xédc
dinh bing phwong phép théa thuin ndo khac thi gi4 tri tdn thét ciia hang héa dugc
xéc dinh bang sb tién chénh l&ch theo gi hang 3t va gid hang ban thanh [y (sau khi
da khAu trir gié tri thn thét riéng ciia hang héa trudc khi xy ra ton th4t chung).

Hang héa xép 1én thu bj k& sai thip hon gia trj thye thi gid trj ton thét chung
dugce xac dinh theo gié tri dugce khai.

- Ton thdt vé tau:

Gi4 tri ton thét cla thu, mdy méc, trang thiét bi trong hy sinh tén thit chung
duge xac dinh nhu sau:

+ Khi sira chita hay thay thé: 1a phf tdn hop 1y khi sta chita hay thay thé
duge khéu trir theo didu XII cia quy tic York — Antwerp, 1994.

+ Khi khéng sta chita, thay thé: 12 khoan gidm gi4 trj hop Iy cda thu b tin
hai do hy sinh tén thit chung, nhung khong vugt qué gid stra chita wéc tinh. Néu tau
bi tdn thét toan bd thye t& hodic khi phi ton sira chita vugt qud gid tri tau sau khi stta
chira, s& tién tdn thdt chungla khoan chénh Iéch giira gid trj clia tdu wde tinh ldc

nguyén lanh sau khi khéu trir phi tdn sira chita wéc tinh cho phin tén hai khong phai

tdn thét chung va gid trj tu trong tinh trang bi tdn hai (c6 thé tinh theo gi4 ban

Bwdrc 2: X4c dinh gid tri chiu phin chia ton thit chung:
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La gid trj clia tit ca cdc quyén loi c6 mit trén tiu ngay trude khi xay ra hanh
dong ton thit chung. Cdc tdn thét riéng khéng phai tham gia déng gop tdn thét
chung, nhung céc tén thit riéng x4y ra sau tdn thit chung thi phi chiu phan b tén
thit chung. Ngung hang hoa da duoc thio d& khéi tau truée khi hanh dong tén thét
chung hodc dwgc xép Ién tau sau khi c6 hanh dong tdn that chung va céc hanh 1y 5
ding ¢4 nhan cla hanh khach khdng gd&i theo van don thi khong phai tham gia dong
g6p phan bd tdn thét chung, Hang héa ké khai man hay khong ké khai thi khong

duoc xem 12 tdn thit chung nhung van phai chju trdch nhiém déng gop tén thét
chung. Hang héa dugc xép 1én tau bi ké sai thip hon gid tri thuc thi gid tri déng gop
tn thit chung duge xéc dinh theo gid tri thyc cta hang héa, méc du gia tri tdn thit

chung cfia hang héa nay duge tinh theo gid tri khai bdo.

Ngudi ta tinh todn gié tri phan b bing hai c4ch:
Cach 1: Dwa vao gid tri ciia tau va hing trdc khi ton thdt chung (lic bét

déu khdi hanh an toan):

Gia tri chiu Gié tri cita thu vi hang khi Gid tri ton thit riéng
phén bb tén e chwa c6 tén thit, ké c chi phi - x4y ra triée tén thit
thét chung sita chira tam thoi chung

Céch 2: Dya vao gid tri clia thu va hang Iic két thic hanh trinh;

Gi tri chiu Gia tri thu va Gia tri hy Gi4 trj ton that riéng

phén b tén — hang khi thn vé + sinh tén thét - xdy rasau ton that

thit chung dén cang chung chung
Trong do:

- Gi4 trj ctia hang héa gbm c4 chi phi bao hiém va cudc phf van chuyén. Chi
phi stra chita tam thdi 13 chi phi tam théi stra chita nhitng hw héng do hanh dong tén
thét chung gay ra dé dam bao cho hamh trinh vé& dén cang dich hay noi dé tién hanh
sita chira chinh thirc an toan.

- Gi4 tri cla tau khi v& dén cang bao gdm gid tri clia con thu trong tinh trang

gia tri hang hoéa thuc nhén trong tinh trang nguyén ven va cd trang thai hu héng,.
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- Gi4 tri ton that riéng va cdc chi phi lién quan dén ton that riéng duoc xac
dinh theo nguyén nhin rii ro tai nan bat ngd va hiu qué chi lién quan dén mét vai

quyén loi trén tau.

Bude 3: Tinh ti 16 phan chia ton thit chung
Nhitng mAt mat thiét hai va céc khoan chi phi dugc phép tinh vao ton that
chung duogc phén chia gifra cdc bén co quyén loi lién quan dya trén gié tri twong
ung cua ching. Mot vén @& quan trong 12 nhitng gi tri nay duge tinh nhw thé nao.
Ti 1¢ phan bé tdn thit chung 13 mot ti 18 nhit dinh tinh binh quin dé phan bd
cho céc quyén loi ¢6 mit trén tau trude khi cé hanh dong tdn thét chung (Quyén loi

chiu déng gop ton thit chung) thy theo gid tri tai sin ctia minh lic d6.

Gia trj hy sinh tén thét chung va

kd £ ~ Z
o ’f pha:1 bd chi phi tbn thit chung
ton that —_ < 100 %
chung Gi4 tri chiu phén b tén thit

chung

Khi da x4c dinh dugc gié tri ton thit chung va da tinh to4n dugc gia tri chiu
phan chia tén thit chung, ngudi ta c¢6 thé xéc lap viéc déng gép vao tén that chung.
Gi st chiing ta cho réng tdn sb tién tdn thét chung 14 100.000 USD va téng cong tri
gis dong gop 1a 1.000.000 USD, thi ti 18 tdn that chung ta 10%, tic 12 mdi bén hitu
quan phéi trd 10% cua tri gi4 tai san ctru duge nhu la phdn déng gop vao tdn thit
chung.

Buwée 4: Tinh toan dong gép ton thit chung:

S6 tién dong

gép ton thit
chung

Ti 18 phéan bb tén
thit chung

Gi4 trj chiu phan b tén thét

AN X
chung ciia moi bén

!

Trén hinh trinh coa thu, céc bén ¢6 quyén lgi phai dong goép bao gom chu
tau, chi hang véi ngudi thu tién cude phi hofic di trd ti€n cudce phi vén tai,

- Buéc 5: Tinh két qua tai chinh; - .
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La sb tién thuc sy thu vé hay bo ra sau khi trir tidn déng gop ton thét chung

cua moi bén lién quan dén ton that chung.

S6 tién thu vé hay bé ra Gi4 tri hy sinh ton thit

; £ goh PY |
sau khi dong gop tdn — So tien f’l éng gop ton _ chung va chi phi trong
thit chung that chung tén thét chung
Ghi chia:

- Néu “sb tién dong gbp tdn thét chung” ma 16n hon “gia trj hy sinh ton thét
chung” thi 12 s6 tién bé ra. Con nguoc lai néu “sé tién dong gop tdn thét chung” ma
nhé hon “gid tri hy sinh tdn thit chung” thi 13 s6 tién thu vé,

- & budc 4 tdng sb tidn gbp clia cde chi hang va chil thu phai bang gid trj tai
s&n va chi phi tdn thét chung.

- & bude 5 thng sb tién cac bén duge quyén thu vé phai bang téng s tién cic
bén phai bo ra.

7. Nhitng vigc thuyén truéng cin lim khi xdy ra tén thit chung:

Tuy theo dia diém, muc d va tinh chit ca ton thit chung ma thuyén trudng
can phai ¢6 nhimg hanh dong khéc nhau, song trong hau hét mot trwdng hop, thuyén
trudng phai tién hanh bao cdo cho chi thu nhiing thdng tin t8i thiéu va thyc hién
nhiing cong vigc sau:

- Chi tiét nhitmg viéc cin lam dé ctu tau, ngudi va hing héa trén tau khoi mot
hiém hoa chung va c4c cong viéc phai thyc hién dé dwa tau dén bén an toan. Hanh
dong nay cé thé do thu tu thye hién hay phai goi cttu hd hay ctru hop ddng ctru hd.

- Toan bd khoang thoi gian va chi phi tai cang ldnh nan.

- Mire d6 va nguyén nhan ton thit déi véi tau, nhitng sira chita tam thoi cin thiét
hay phai Ién da hogc d& hang.

- Khéi lugng wdce tinh, tri gid va nguyén nhan cia luong hang phai dg.

- Thyc hién nhitng hanh dong cin thiét theo cic yéu cAu cia ngudi bao hiém
than tau hay bao hiém P & I hoc giam dinh vién do bao hiém chi dinh.

- S0 liéu vé luong hang héa ¢6 trén tau va thoi dicm xay ra sy cd.

- 8§ liéu xdc dinh hodc dy dodn vé ton thit d6i v6i hang héa.
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- Trong trudng hop phdi tir bo hanh trinh do phéi stra chita tau, vi€c sip xép dé
gdi tiép hang dén cang dich hodic kha niing ban hang tai cing lanh nan nhu thé ndo.

- Chi phi wdc tinh da chi hodc s& phai chi nhu chi phi ctra hd, cang phi, phi xép
de, chuyén tai, luu kho, chét xép lai hing, stta chita tam thdi, sita chita 1au dai, phi

giam dinh, phi dai 1y, chi phi cho thuyén vién v.v...

8. Thii tuc tuyén bé ton thit chung:
Khi ¢6 hanh déng tén thit chung 1d ¢6 tdn thit chung. Tuy nhién ton thit

chung chi thuc su ¢6 ¥ nghia khi né duge céc bén cé quyén loi duge ciru tham gia
déng gép. Trong ludt phép ciia nhiéu nuée, ¢& ddm bao sy dong gbp clia cac bén
lién quan, chd tdu phai chinh thitc tuyén b tdn thit chung. Tuy nhiéu truomg hop,
tuyén bd tén thit chung chinh 13 quyét dinh ciia chi thu nhim c6 dwgc sy dam béo
d6ng g6p tir phia chii hang. Viéc tuyén bd tdn thét chung dbi khi chi 12 mot tuyén bd
dé phong trude khi giao hang khi ma viéc danh gid ton thit chua thé x4c dinh duge

mét cdch thoa dang.

Ty thudc vao mdi bén lién quan [a chu tau, chi hang, hay ngudi bao hiém
hang héa ma viéc tuyén bd tdn that chung dugc thyc hién nhu sau:
(a) D6i véi chit tau
Chu thu ¢6 trach nhiém ¢4 nhén trong viéc dong gop cho gié tri cia con tau.
Ngoai ra, phin dong goép d6 duge bio dam bing quyén cim gift hang hai con tau.
Chi hang khodng c6 trach nhi¢m cd nhén twong g trong phén déng gép vao tbn
that chung, nhung ciing nhu trén; ban than hang hoéa lai ¢6 trach nhiém, va ngudi ta
6 quyén cAm giit hang hai di v6i hang hoa. D& dam bao ring hang héa phéi thuc
sy déng gop, lut phdp cia cdc qubc gia thudng quy dinh réng chi tau khong dugc
giao hang cho cht hang trir khi chii hing chdp nhan trach nhi¢m c4 nhén va cung
chp mot su bao dam cho viée déng gop.
Khi xay ra tén thit chung, chi tau phai géi tuyén bd ton thit chung (General
Average Declaration) cho cc bén lién quan bing vin ban nhim yéu cAu viée dam

bao déng gép tén thit chung trude khi giao hang. Thong thudng, chi tau yéu chu

~ chi hang ky gidy cam két ton thit chung (General Average Bond) va ky quy ton

that chung (General Average Deposit) hogic ky thur bao lanh tdn thit chung (General
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Average Guarantee) va d& nghi chi dinh gidm dinh vién (General Average
Serveyor) va chuyén vién phéan chia tén thit chung (General Average Adjuster).

- Gidly cam két ton thit chung (General Average Bond): 1a m{t ban cam
két, theo d6 chi hang ddng ¥ cho chi tau chi dinh giam dinh vién va chuyén vién
phan chia tén thét chung d& x4c dinh va phan chia t thét chung ddng thdi dong ¥ ky
quy tbn thit chung hay ndp thu béo linh ton thit chung ctia ngudi bdo hiém hang
héa. Cam két tdn thit chung ciing véi sb tién ky qui ton thit chung hay thu bao lanh
tén thit chung phai dugce chd hiang ndp cho chil tiu trudc khi thu giao hang. Gify
cam két ton thét chung duge ngudi nhin hang k¥ trude khi xéc dinh mitc ti 16 dong
g6p tbn thét chung, cling c¢6 khi nhitng ngudi nhan hang ciing ky, c6 khi ting ngudi
ky riéng. Nhung néu truée khi nhan hang, ngudi nhan hang da ky quy tén thét
chung holic ngudi bao hiém hang hoa dua ra thu bao lanh ton thit chung thi khong
nhit thiét phai ky gidy cam két ton thit chung. Trong van tai thwvong mai quéc té
thuong ding mau General Average Bond ctia Lloyd’s.

7 - K¥ quy tén thit chung (General Average Deposit): 13 bién ban cing v6i sb
tién ma chi hang phai ndp cho chi tu twong wéng véi gid tri dong gobp tbn thit
chung woc tinh ma chi hang phai déng gép. Cén cir theo tdp quin quic té, néu
nguwdi nhan hang chwa dong gép phén tidn duge phan bd cho tén thét chung thi
khong thé giao hang. Ngudi van tai c6 quyén 4p dung quyén cAm gitt dbi v6i hing
hoéa khi chua nhan duge sy déng gop ciia ngudi nhan hang. Thuyén tredng hogc dai
1y cia thu cin phéi bao dam ring sb tién ky quy nhu 13 vat béao dam cho hang héa it
nhét phai bing voi s6 tidn ma ngudi nhin hang rdt cude phai cé trach nhiém trd vao
phin déng gép cho ton thit chung, vi quyén cim gift hang hai ctia chu tau abi véi
hang héa khéng con nfta mdt khi né duge giao cho nguwdi nhén hang.

Tuy nhién, cé nhitng 16 hang, chi khi nao kiém dém xong thi méi x4c dinh
duge ti 16 déng gop tdn that chung, doi héi thdi gian kéo dai. Néu doi phén chia
phin déng gép xong méi giao hang thi c6 kha ning phét sinh tdn thét trye tiép do
hang héa hu héng, chi phi bao quan... hodic do gid ca thi truong bién dong gay bét
lgi cho ngudi nhan hang, trong trudng hop d6, ngudi nhan hang cé thé ky quy (dat

coc) ton thit chung dé nhan hing, c6 nghia 14 dung phuong thirc ky quy dé thay thé

cho viéc Iuu giit hang héa. Quy dit coc tdn thét chung x4c dinh dya trén dy todn
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phan chia tén thit chung, thong thudmg diéu vuot qud s tién dong gop, sau khi xdc
dinh sb tién dong g6p chinh x4c thi phan du thira duoc hoan tra lai.

- Thw bdo ldanh ton thit chung (General Average Guarantee): Vi.lhe‘mg héa
chuyén ché trén tau déu dugc mua bao hiém, phén phan bé tbn thét chung cia hang
héa do ngudi bao hiém hang héa bdi thuong. Do d6, trong nhiéu tredng hop chu tau
chip nhén chu hang ndp thu bao lanh tén thit chung thay cho viéc k¥ qu¥ ton thit
chung. Thu bao lanh tén thit chung 13 ban cam két do nguoi béo hiém hing héa lap
dé dam bao s& dong gép ton thét chung sau khi gi4 trj phan bd t6n thit chung da
dugc chuyén vién phén chia tén thit chung xéc dinh, _

Tuy nhién, thrr bao lanh tdn thét chung dugc dua ra trén co sé trdch nhiém
bdi thuomg t?)ﬂ thdt trong hop ddng bao hiém ciia nha bao hiém, ngudi bao hiém
khong thé chi ra s6 tién déng gop ton thét chung vuot qué gidi hang trach nhiém cua
ho. V1 vy, thu bao lanh ton thit chung khong hoan toan hiéu qua nhu ky quy tdn
thét chung. Thir bio ldnh tén that chung ma cong ty bao hiém dwara c6 h_éi loai:

+ Bdo lanh gidi hgn (Limited Guarantee): tién phan bd déng gop vao tn that
chung va tién bao hiém hang héa ma ngudi bao hiém phai tra thuong khang gibng
nhau. Néu tién dong gép tén thét chung nho hon tidn bdi thuong bao hiém thi con ty
bao hiém chi tra todn bd tién dong gép ton thit chung, ngwoc lai thl cOng ty bao
hiém chi boi thudmg mét phin theo i 16, phin con lai phia hing héa ganh chiu.
Limited Guarantee 12 mot loai dam bio chi tré phin déng gop phan b tén thi
chung theo ¢ I¢ giita tién boi thuong bao hiém véi tién déng gop ton that chung lay
tién bdi thuong bao hiém lam gi6i han. |

+ Bdo lanh khéong gioi han (Unlimited Guarantee): ciing c6 khl cong ty- bao
hiém chdp nhan thu bao lanh tén thét chung v6i muc phén chia ton thét chung
khéng bi rang budc béi s tién bdi thudng ciia bao hiém, su bao lanh Ilh_lI Vay___gm la
bao lanh khong gi6i han. Cong ty bio hiém ¢ tréch nhiém chi trd todn bo phin
déng g6p theo bién bén tinh todn phan chia tdn thét chung cia phia hang hoa sao
do cong ty bao hiém doi lai phia hang héa phan chénh léch vuot qud trach nhiém

bdi thirdmg cia bao hiém d6i v6i ton tht chung.
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(b) Péi véi chit hang:
Khi nhén dugc tuyén bé tén thit chung cia chu thu, chi hang phai bdo ngay

cho ngudi bao hiém hang héa biét ddng thai xem xét tuyén bd nay c6 hop 1y khéng,
néu khong thi phai tién hanh khiéu nai kip thoi. Muén vay trong qud trinh giao dich
v6i chi tau, chi hang phai tim hiéu k§ c4c thong tin lién quan dén sy ¢b bao gdm:
thoi gian, dia diém x4y ra sy ¢b, mitc do tdn thit vé hang héa.

Trudng hop phéi vit hang xubng bién, do hang bit budc dé ciru tai san
chung, d& hang 1én kho béi tai cang l4nh nan hodic phai chuyén tai sang tau khéc,
chi hing phéi yéu ciu chii tau cung clp tinh hinh thuc t v& tdn thit (sb lvgng mirc
d6) dé c6 thé quyét dinh xem c6 nén tir bd hang hay khéng.

Bé dugc chil thu giao hing nhim gidi phéng hang, chi hing cin phai ky két
cdc chiing tir sau; '

- Gidly cam két tén thist chung.

- K¥ quy ton thit chung hay ngp thw bdo linh tén thit chung.

- Bdng ké khai gid tri hang (Valuation Form). Day 1a bang ké khai hang héa
tham gia phin bd tén thit chung cda cha hing, trong d6 néu 15 gid tri cla ting loai
hiang hoa. Thong thuong gid ké khai 1a gid CIF.,

- Théa thu@n khong thé tich roi (Non-separation agreement). Dy 1a mot
chimg tir ma chi tau yéu chu chi hang trong trudng hop sau su cb ton thit chung
hang duge chuyén tai sang mot phuong tién van chuyén khac dé dua vé cang dich
do tau khong thé tiép tuc hanh trinh hay cin phéi thu x8p dé dua hang v& cang dich
som theo quy dinh. Trong quing dudng chuyén tai, gitta tau ban diu va hang héa
khéng con mdi quan hé vén chuyén nita, do vay dé ddm bao cha hang déng gop t6n
thét chung, chi thu yéu ciu chi hang phai k¥ théa thuan khong thé tach roi trudc
khi hang dugc chuyén tai sang phuong tién khc.

Hang héa chic chin 13 vét bao dam cho sy déng gép clia chi hang vio tén
thét chung cho dén khi nguoi ta tinh todn xong phin déng g6p cin thiét cta tirng
bén. Tuy nhién, hang héa cé thé duge giao cho ngudi nhan néu cé gidy cam két

dong gop ton thét chung (General Average Bond) hoic ky qu¥ ton thét chung béng

- tién-mat-(theo-dé ngudi géi- s& duge-giao mot bién nhan-da ky quy-tbn that chung)

hay gidy bdo ddm ctia ngudi bdo hiém (General Average Guarantee) déu dwoc xem
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nhu mdt sy bao dam. Gidy cam két dong gop t6n thét chung c6 hai phan. Phan thi
nhét, thi du trong gidy cam két déng gép ton thét cia hing Lloyd’s (LAB 77) do
nguwdi nhan hang ky va gdi cho dai Iy cia tau, ngudi s¢ nhdn hing sau nay. Sau khi
ngudi nhdn hang da kiém tra hang héa thi méi hoan tit phén hai (ttc 12 mAu dinh
gi4) va goi lai cho ngudi tinh todn va phén bd tdn thét chung cling véi ban sao clia

bAt ¢t ti lidu hd tro kém theo ndo.

(¢) P6i véi ngwdi bao hiém hang héa:
Trong truwdmg hop tdn thit chung dé giai phéng hang ma chd tau khéng phai

ky quy ton thit chung, néu chi tu chip nhan, ngudi bao lanh phai ky thu bao lanh
tdn thit chung cam két thanh todn sé tién déng g6p ton thit chung dwge phan bb
cho chi hang. Thu bao lanh do ngudi bao hidm hodc dai 1y bdi thudng cla ngwdi
bao hiém cép.

Hién nay trén thé gioi nguoi ta thudng sit dung céc miu gidy cam két tdn thit
chung, ky quy ton thit chung, thu bao lanh tdn that chung, bang ké khai gid trj hang,
théa thudn khong thé tach roi theo méu ciia Lloyd’s.

Trén thyc té, sy dong gép cha thu vio trong tén thit chung s& duge ngudi
bao hiém thén tau thanh todn; phan déng gbép cla hing héa s& duge thanh todn béi
béo hiém hing héa; phin déng gbp cla cwde phi — theo mirc d6 né déng gop nhu 1a

mot quyén loi riéng, s& dugc thanh todn bdi bao hiém cuéc phi clia hanh trinh.

9. Nhitng chieng tir ciin thiét cho viéc tinh todn ton thit chung:
Chii tau ¢6 trdch nhiém thu thap ddy dt hd so can thiét cho viée tinh to4n tén

thét chung va goi cho chuyén vién phin b tén thit chung. Hd so ndy thudng bao
gdm céc gidy to sau:

- Khéng nghi hang hai va trich sao nhit ky boong , nhit ky may.

- Hop ddng thué tau, lrge khai hang hda, vén tai don.

- Chirng tir vé gi4 trj ctia tau, don bao hiém than tau.

- Hoa don thu cude vin chuyén,

- Bién ban gidm dinh tau, hang héa.

- Bién nhén vé phi gidm dinh va cdc chi phi liénqugn.

- Héa don stra chiva céc tOn that cla tau.
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- Bién lai thu cang phi, dai Iy phi, héa don mua nhién liéu, lvong thuc va phu
cép, cung tng thuyén vién.

- Chi phi xép d@ hang d¢é 1am ndi tau, chi phi x& dich hay sép xép lai hang héa.

- Céac chi phi phat sinh tai cang lanh nan.

- Hop ddng ctru ho va chi phi ctu hd.

- Bdo dam tén thét chung clia cdc chi hang (bao gdm gidy cam két tén thét
chung, ky qu¥ tén thit chung, thir bao lanh ton thit chung, bang ké khai gid tr hang,
théa thuén khong thé tach roi).

- Héa don mua hang, phi bao hiém hing héa va cdc khiéu nai vé& hang hoéa, chi
phi cho chuyén gia dén hién trudng dé chi dao, gidi quyét su cd.

Ngoai cdc chimg tir trén, trong timg trudmg hop cy thé, chuyén vién phan b
ton thit chung c6 thé yéu cdu cung cip thém nhiing sb liéu va ching tir cin thiét
khéc. Chu thu phai c6 trdch nhidém dép tmg céc yéu ciu nay.

10. Phén biét ton thit riéng va ton thit chung:

Trong céc ton that, néu khong phai 12 tn thit chung thi déu 13 ton thit riéng.
Tén thét riéng 13 nhitng ton thét chi lién quan dén mét hay mdt sb bén c6 quyén loi
lién quan trén tau. Mt s6 diém sau cho thiy sv hinh thanh t6n thét riéng:

- Tén thit tau, hang héa do nhitng tic dong bit kha khang ciia thién tai va sw cb
ngoai dy kién gay ra.

- Tén that do nhimg bt cin va so sudt cila phia tau, phia hang héa vi cc bén
li€n quan khéc gy ra.

- Nhitng tdn thét va chi phf gdy nén béi két qua cta nhimg giai phép 4p dung vi
an toan don phirong cuia thu hodc hang hoéa.

- Tn thét gy ra do két qua cia nhimg dic tinh tr nhién ctia hang hoéa.

Nhitng tén thit do nhitng nguyén nhan néi trén dén dén tau ché hang héa
trén hanh trinh ddt nhién mic can, cham da ngém, dam va, bbc chéy, hodc do so
suét, bat cén trong viée didu khién va quan 1y tu déu thudc pham vi tbn thét riéng,

Tén thit riéng va tbn thit chung thuong dan xen 13n nhau, cai dit vao nhau

rit phuc tap, ton that néty phat smh phan 1on 0 mirc do nao do la de co de phong

hoac lam gidm tbn that kia. Vi du tau cham da ngam, ton day b: hu hong, di nhién

14 tbn thét riéng, sau khi cham d4 ngdm thi tau c6 nguy co bj chim, d6 14 nguy co
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thit su ton tai, phia tau dd 4p dung giai phép hop 1y 1a chit dong cho thu vao can dé
tranh nguy co chim tau va khién cho ton déy tiép tuc hu héng thém, loai tbn thét
nay di nhién 12 tén thit chung. Nhung dé phéan biét rach rdi mirc do tbn thit riéng va
ton thét chung clia phin ton day tau trude v sau khi 1én can 12 mdt viée hét sire kho
khin. Chinh vi vay, sau khi mdt tau ché hang tuyén b ton thit chung cn phai tién
hanh hang loat céng viéc gidm dinh méi phén biét dwoc ddu 1a ton thit riéng, dau la
ton that chung,

Tén thét riéng do don phuong ganh chiu, khong phan chia cho bén khic.
Ngoai cdc nguyén nhan néu ra & trén, ton thét riéng cdn bao gdm c4c khia canh sau
day, cac khia canh nay thudng dan xen vao trong ton thit chung, nén ching ta cin
hét strc chii ¥.

- Tén thét gi4n tiép: sau khi phat sinh tdn thét chung, thoi gian cia chuyén bi kéo
dai [am 4nh hudng dén hoat dong kinh doanh ciia chuyén sau, khién chuyén sau bj
ton thit, hodic gy nén tdn thit hing héa do gid ca thj tredmg bién dong. T4t ca ton
thét d6 1a tdn thét riéng.

- Mot s6 loai hang héa, theo tip quin héng hai, dang 1¢ phai xép trong him,
nhung vi dung tich hAm hang khéng da hoZaC do nhitng nguyén nhén khdc, theo yéu
chu cta chti hang bing vin ban, hang nay duge xép trén boong; sau khi ap dung céc
giai phdp cho tén thit chung da virt bd hang héa trén boong nay xubng bién. Loai
hy sinh nhu vay van 13 t5n thét riéng, trir khi chi hang dwa ra duoc béng chung,
chirmg minh Ioai hang héa nay xép trén boong 14 phil hgp véi tap quan hang hai.

- Tén thét clia cdc loai hang héa khai man: céc loai hang héa xép 1én thu khong
dwge ngudi van tai chdp nhan, hodc cdc loai hang héa khéng mang dung tén that
cia n6, sau khi bj hy sinh khéng khong duge dén bit bd sung tén thit chung, phai ty
chiu tdn thAt. Nhung néu cdc loai hang héa nay dwge ciru thl phai chiu tn thét va
chi phi cia ton thit chung giéng nhu cac hang hoa khac.

- Tén thit do hy sinh tai sén ma trudc d6 da mét gis tri: vi du tu trong hinh

trinh gip nan, dé ctru thu va hang héa, ta phai cit bo céc phu kién da hu hong, vit

bd hang héa trr chdy, virt bo hang hoa hu hong da bi ngdm nudc,... déu 12 tdn thit

riéng.
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- Trong hanh trinh tau gip séng to gi6 16n, d& dam bao an todn cho thu va hang
héa, phia tau cho ting tbc may chinh vuot tai thoi gian dai, néu médy thu bi hong thi
d6 1a ton thit riéng. Péy la cong viéc binh thudng cta phia thu phai thye hién, tdn
thit khéng phai 14 ddc bigt. Nhung trudng hgp mdy nay khdc véi trudong hop héng
may do tdng tai dé thodt can, day la mot hanh dong dic biét vi may tau khéng dugc

thi€t ke d¢ thuc hi€n cbng viéc ndy.
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CHUONG 111 - CAC NGUON LUAT PIEU CHINH VIEC PHAN CHIA
TON THAT CHUNG

1. B luiit hang hdi Vi¢t Nam ndm 2005:
Pidu 213. Tén thit chung

1. Tén thét chung [a nhimg hy sinh va chi phf bét thwong dugc thuc hién mot
céch ¢6 ¥ thirc v hop 1y vi sy an toan chung nhim citu tau, hang hod, hanh Iy, tién
cudc van chuyén hang hod, tién cong van chuyén hanh khéch thoat khoi hiém hoa
chung.

2. Chi nhitng mat mét, hu héng va chi phi 13 hau qué truc tiép ciia hanh dong
gay ra ton thit chung méi duge tinh vio tdn thét chung.

3. Moi mét mat, hu héng va chi phi lién quan dén cac thiét hai déi véi méi
trudng hodc la hdu qua cua viée 1o ri hodc thai cic chét gdy 6 nhiém tir tdi san trén
tu trong hanh trinh chung trén bién khong dwoc tinh vao tén thit chung trong bét
ky trudng hop ndo.

4. Tién phat do d& hang cham va bt ky t5n thit hay thiét hai phai chiu hodc
céc chi phi phéi tra do chim tr& dit trong hay sau hanh trinh vA bit ky thiét hai gidn
tiép nao khac khong dwoc tinh vao tén thit chung.

5. Chi phi dic biét virgt qud mirc can thiét chi duge tinh vao tén thit chung
trong gidi han hop ly dbi véi timg trrong hop cu thé,

Diéu 214. Phan bd tén thit chung

1. Tén thit chung duoc phén bd theo ty 18 trén co s& gid tri phén ton that
trong hanh dong gy ra ton thit chung va phén ciru dwoc tai thoi diém va noi tau
ghé vao ngay sau khi xay ra ton thit chung.

2. Céc quy dinh tai khoan 1 Didu nay ciing duoc dp dung di v6i trrdng hop
hiém hoa phit sinh do 15i clia ngudi ciing ¢6 1gi fch trong ton thét chung hodc cla
ngudi thir ba.

3. Viéc phan b tdn thit chung khong loai trir quyén cia ngudi lién quan doi

ngu'(‘)'lcé 161 phéi bé)i thu’Cmg Cho My -
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4. Céc nguyén tic dung dé xéc dinh cu thé gid tri ton thit va gia tri phan bd
tbn thit chung do céc bén thoa thuan trong hgp ddng. Trudng hop khoéng c6 thod
thudn trong hop ddng thi ngudi phan bd tdn thét chung cin ctt vao céc quy dinh cla
Chuong ndy va tip quén qudc té dé giai quyét.

Pidu 215. Phan b ton thit chung cho hiang hoa béc 13u lén tau

Tén thit ctia hang hod bbc 14u 1én thu hodc khai sai vé chiing loai va gié tri
khong duoc tinh vao tén thit chung; néu hang hod dé ciing dliqc clru thoat khéi
hiém hoa chung thi ciing phai chiu mét gid tri phin bé tuong ting,

Diéu 216. Tén thit riéng

Moi tdn thit vé tau, hang hod, hanh 1y, tién cuéc vin chuyén hang hod, tién
cdng vin chuyén hanh khéch khong duwoc tinh vio tén thét chung theo nguyén tic
quy dinh tai Pidu 213 ciia B6 lut nay dwgc goi 1a ton thét riéng. Ngudi bi thiét hai
khéng duoc bdi thuong, néu khéng chimg minh duge tén thit xdy ra do 181 cia
ngudi khac.

Pidu 217. Tuyén b tdn thit chung va chi dinh ngudi phin bd tén that
chung

1. Viée x4c dinh tén thit chung, gié tri tdn thit va phan bd tdn thét chung do
ngudi phin b tdn that chung thye hién theo chi dinh ciia chii tau.

2. Chil tau 1a ngudi duy nhét c¢6 quyén tuyén bd tdn thit chung va chi dinh
ngudi phan bd tdn thit chung ctia minh chdm nhét 14 ba muoi ngay, k& tir ngay
tuyén b tén thét chung.

Pidu 218. Thoi hiéu khoi kién vé ton that chung

Théi hiéu khéi kién vé tn that chung 13 hai ndm, k& tir ngay x4y ra ton tht
chung. Thoi gian tién hanh phan bé tén thit chung khéng tinh vao thdi hiéu khoi

kién ve ton that chung.

2. Quy tic York-Antwerp,1994:
Quy tic vé tdn thit chung l4n diu tién dugc théng qua tai York (Anh)

nam 1864 - Quy tic York. Quy tic York Antwerp hinh thanh tir nim 1877 nhung
.. duoe tu chinh vao cac nim 1890,.1924, 1950, 1974, 1990,1994 va dugc bé...sung vao .
nim 2004. Vin ban nim 1990 loai bo khoi quy dinh tdn thit chung viéc thanh todn

khoén tién bdi thuomg dac biét cho nhiing ngudi ciru hd khdng nhén duge tién
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thwdng ctru hd. Nhitng quy tic nay khong duge tim thdy trong mot céng udc quéc
té. Nhimg Quy tic ndy dwoc 4p dung trong céc hgp ddng tau bién bang su két hop
chiing vao van don va vao hop ddng thué tau cho nén chiing 13 bd phan clia hop
ddng (xem GENCON, didu 11 va4 CONLINEBILL, diéu 4). Tai nhidu nwéc cdc quy
tic chung dé x4c dinh nguyén tic co ban cia tén thit chung d dwogc dua vao trong
lut phép hang hai qudc gia. Di véi nhitng quy téc vé diéu chinh chi tiét, ngudi ta
thudmg tam khao quy thc York — Antwerp, ching han “trir khi dugc théa thuin
khéc, khoan tién chi cho tbn thit chung v& hur héng, mét mét va chi phfa va sy phan
chia tir d6 s& dugc xdc dinh bing Quy tic York — Antwerp, 1994”. Vi thé tham chi
c4 trong trudmg hop hop ddng van chuyén khéng din chiéu gi t6i Quy tic York —
Antwerp,1994, thi né van c6 thé duge 4p dung khi cén,

Quy tic York — Antwerp,1994 gdm 7 quy tic chung (con goi 1a cdc Quy tic
Chi¥) va 22 quy thc v& 1y ludn (con goi 13 Quy tic S6). Ngoai ra, Quy tic vé giai
thich quy dinh ring, khi c6 tranh chip thi Quy tic S6 ¢6 wu thé hon Quy tic Chit.
Céc quy téc nay, xét v& mit cu triic, chéng hé ¢6 hé théng va ciing ching logic chit

nao, cho nén riat khé ma hiéu hét duge ndi dung cia ching,
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QUY TAC YORK-ANTWERP
(Sydney, ngay 8-10-1994)

Nghi quyét

Céc dai bidu dai dién cho Hiép hoi Qubc gia vé luat hang hai cia cdc nudce
duge néu dudi day:

1-Ba ghi nhé va théng qua nhitng stra ddi véi quy tic York-Antwerp,1974

2-Pé xudt goi ban méi 1 quy tic York-Antwerp,1994.

3-Dé& nghi quy tic York-Antwerp,1994 nén nhanh chéng duge 4p dung trong
viéc giai quyét cac khiéu nai vé tén thét chung, tir sau ngay 31/12/1994,

Rule of Interpretation

Quy tic gidi thich

In the adjustment of general average the following Rules shall apply to the
exclusion of any Law and Practice inconsistent therewith.

Cdc Quy tidc sau ddy dp dung cho viéc phin bo ton thdt chung va loai triv
moi ludt hodic tép qudn mdu thudn voi cdc quy téc nay.

Except as provided by the Rule Paramount and the numbered Rules, general
average shall be adjusted according to the lettered Rules.

Trie treong hop c6 quy dinh theo Quy tic Paramount va cdc Quy tic danh
$6, t6n that chung s€ dwpc tinh todn theo cdc Quy tdc ghi bang chit cdi.

Rule Paramount

Quy tic Paramount

In no case shall there be any allowance for sacrifice or expenditure unless
reasonably made or incurred.

Moi hy sinh hodc chi phi sé khong duoc thiea nhdn la 16n that chung trong
bdt kp truong hop nao triv khi chilng dieoc thue hién hodc phéi chiu mét cdch hop
Iy,

Rule A
Quy tic A

There is a general average act when, and only when, any extraordinary
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common safety for the purpose of preserving from peril the property involved in a
common maritime adventure.

C6 mit hanh dpng tén thdt chung khi va chi khi c6 s hy sinh hay chi phf bdt
thuong dwoc thyc hién mdt cdch ¢d cé y va hop Iy vi s an toan chung nham cibu tai
san trong mot hanh trinh chung trén bién.

General average sacrifices and expenditures shall be borne by the different
contributing interests on the basis hereinafter provided.

Cdc hy sinh va chi phi 16n that chung sé dwgc phén bé cho cdc bén c6 quyén
loi lién quan dwdi day.

Rule B

Quy tdc B

There is a common maritime adventure when one or more vessels are towing
or pushing another vessel or vessels, provided that they are all involved in
commercial activities and not in a salvage operation.

M{t hanh trinh chung trén bién tén tai khi mot hodc nhiéu tau dang kéo hodic
ddy mot hay nhiéu tau khdc, v6i diéu kién 1a tdt cd cdc tou ndy déu phdi tham gia
vao cdc hoat ddng thuong mai chit khéng phdi trong mt hoat dong cieu ho.

When measures are taken to preserve the vessels and their cargoes, if any,
from a common peril, these Rules shall apply.

Khi cdc bién phdp dwoc tién hanh dé ciku cdc tau va hang hod trén tau, néu
6, khoi mot hiém hoa chung thi cdc Quy tic ndy sé dugc dp dung.

A vessel is not in common peril with another vessel or vessels if by simply
disconnecting from the other vessel or vessels she is in safety; but if the
disconnection is itself a general average act the common maritime adventure
continues.

MGt tau sé khong & trong hiém hoa chung v&i mét hodc cdc tau khdc néu chi
can tdch ra khéi tau hodc cde tau d6 thi nd sé & trong tinh trang an toan; nhung
néu bén thén viée tach ra d6 1o mét hanh ddng gdy tén thdt chung thi rii ro hanh
trinh chung trén bién van tiép tuc ton tai.

_ Rulec e

Quy tic C
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Only such losses, damages or expenses which are the direct consequence of
the general average act shall be allowed as general average.

Chi nhitng mat mat, hw héng hodc chi phi 1a hdu qud truc tiép ctia hanh
dong gdy ton thét chung méi duwoc thiva nhén 1a ton thit chung.

In no case shall there be any allowance in general average for losses,
damages or expenses incurred in respect of damage to the environment or in
consequence of the escape or release of pollutant substances from the property
involved in the common maritime adventure.

Moi mét mdt, hw hong hay chi phi lién quan dén cdc thiét hai ddi véi méi
trieong hodc la hdu qud cua sy dé thodt hodc thdi cdc chat gdy & nhiém tir cdc tai
san trong hanh trinh chung trén bién sé khong dugc thira nhdn 1a 16n thdt chung
trong bdt ky trwomg hop ndo.

Demurrage, loss of market, and any loss or damage sustained or expense
incurred by reason of delay, whether on the voyage or subsequently, and any
indirect loss whatsoever, shall not be admitted as general average.

Tién phat do d& hang chdm, viéc mat thi trudng va bdt ky ton thit hay thiét
hai phdi chiu hodc phi 16n nao phdi chi do chdm tré, dit trong hay sau hanh trinh,
va bét ky mot thiét hai gidn tiép ndo tir d6 sé khong dweoc tinh vdo 16n thét chung.

Rule D

Quy tidc D

Rights to contribution in general average shall not be affected, though the
event which gave rise to the sacrifice or expenditure may have been due to the fault
of one of the parties to the adventure; but this shall not prejudice any remedies or
defences which may be open against or to that party in respect of such fault.

Cdc quyén déi véi dong gop t6n that chung sé khdng bi anh heong, di cho
s kién déan dén hy sinh hodc chi phi c6 thé 14 do 161 cia mét trong cdc bén trong
hanh trinh chung trén bién; nhung diéu ndy khong lam phwong hai dén cdc hinh
thire boi hoan hay bao chita c6 thé duoc tién hanh chong lai hodic doi véi bén cé
lign quan dén 161 nay.

Craen

Quy tic E

SVTH: TRAN KIM HUNG Trang: 38




LUAN VAN TOT NGHIEP GVHD: Ths. NGUYEN DUC HOC

The onus of proof is upon the party claiming in general average to show that
the loss or expense claimed is properly allowable as general average.

Bén khiéu nai trong 16n thit chung c6 nghia vu chitng minh rang mat mdt
hodic chi phi ma minh khiéu nai cé thé duwoc thira nhan 1a t6n thét chung.

All parties claiming in general average shall give notice in writing to the
average adjuster of the loss or expense in respect of which they claim contribution
within 12 months of the date of the termination of the common maritime adventure.

Tat cd cdc bén cé khiéu nai trong ton thit chung phdi giki cho chuyén vién
phdn b6 ton thdt chung thong bdo bing van bdn vé mdt mdt hodc chi phi lién quan
dén khiéu nai dong gbp ctia ho trong vong 12 thdng ké tir ngay két thitc hanh trinh
chung trén bién.

Failing such notification, or if within 12 months of a request for the same any
of the parties shall fail to supply evidence in support of a notified claim, or
particulars of value in respect of a contributory interest, the average adjuster shall
be at liberty to estimate the extent of the allowance or the contributory value on the
basis of the information available to him, which estimate may be challenged only on
the ground that it is manifestly incorrect.

Néu khéng thong bdo, hodc néu trong vong 12 thdng ké tir ndy cé mét yéu
cdu twong tw khdng bén nao cung cdp bdng chimg lom cin cib cho khiéu nai dd
théng bdo hodc chi tiét phan b vé gid tri ciia quyén loi dwoe déng gép, chuyén vién
phdn bé ton that chung sé cé quyén uée tinh pham vi ton thit chung hay gid tri trén
co s& cdc théng tin ma minh 6, dy tinh ndy chi co thé bi khiéu nai vi Iy do worce tinh
ndy ré rang la khéng chinh xdc.

Rule F

Quy tic F

Any additional expense incurred in place of another expense which would
have been allowable as general average shall be deemed to be general average and
so allowed without regard to the saving, if any, to other interests, but only up to the

amount of the general average expense avoided.

Mo chi phi b3 sung dé tranh mét chi phi khdc dang Ié dwoc thiva nhanlaén

thét chung s& duwgc coi I ton thdt chung va s& dugc thira nhdn nhu vdy ma khdng
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phu thudc vao viéc cieu cdc loi ich khdc néu co, nhung chi phi bé sung khong thé
viept qud tri gid ton that chung trdnh duoc.

Rule G

Quy tic G

General average shall be adjusted as regards both loss and contribution upon
the basis of values at the time and place when and where the adventure ends.

Tén thét chung dupe tinh todn, lién quan dén cd tén thdt va déng gdp thén
thét chung, dwa trén co so cde gid tri vao thoi diém v tai noi hanh trinh két thiic.,

This rule shall not affect the determination of the place at which the average
statement is to be made up.

Quy tic nay khdng dnh hedng dén viéc xde dinh noi ldp thong bdo vé ton
thét chung.

When a ship is at any port or place in circumstances which would give rise to
an allowance in general average under the provisions of Rules X and XI, and the
cargo or part thereof is forwarded to destination by other means, rights and
liabilities in general average shall, subject to cargo interests being notified if
practicable, remain as nearly as possible the same as they would have been in the
absence of such forwarding, as if the adventure had continued in the original ship
for so long as justifiable under the contract of affreightment and the applicable law.

Truong hop tai cdng hodc mdt noi bat ky, tau & trong tinh hudng dén dén
viéc thira nhén tén that chung theo cde quy dinh tai Quy téc X va X1, va hang héa
hodc mot phd‘n cua hang hod dwoc chuyén 161 diém dén béz"ng phuong tién khdc thi
cdc quyén va trdch nhiém trong ton thit chung, theo cdc quyén loi vé hang hod da
dwoc thong bdo néu cd thé thdng bdo, s€ dwoc gitk nguyén dén mikc c6 thé nhue trong
treong hop khéng cd viéc chuyén tiép trén va nhw thé vén tiép tuc nhi tou ban dau
mién la diéu nay 1o hop Iy theo hop dong vdn chuyén va theo ludt dp dung.

The proportion attaching to cargo of the allowances made in general average
by reason of applying the third paragraph of this Rule shall not exceed the cost
which would have been borne by the owners of cargo if the cargo had been

 forwarded at their expense.
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1y 1¢ hang hoa dwoc tinh vao 16n thdt chung khi dp dung doan 3 Quy tdic ndy
s€ khéng dwpc viept qud chi phi ma chu hang ddang € dd phdi chiu néu hang hod
duege chuyén tiép véi chi phi ciia ho.

Rule I - Jettison of Cargo

Quy tic I. Vit b6 hang hoa

No jettison of cargo shall be made good as general average, unless such
cargo is carried in accordance with the recognised custom of the trade.

Viéc viit b6 hing hod sé khéng dwoc coi 1a ton that chung, trir khi hang hod
dé dwoc chuyén ché phi hop véi tdp qudn thieong mai dugc thita nhan.

Rule II - Loss or Damage by Sacrifices for the Common Safety

Quy téc I1. Ton thit hodc thigt hai tix vige hy sinh vi an todn chung

Loss of or damage to the property involved in the common maritime
adventure by or in consequence of a sacrifice made for the common safety, and by
water which goes down a ship's hatches opened or other opening made for the
purpose of making a jettison for the common safety, shall be made good as general
average.

Mét mdt hode hw héng doi véi hing héa trong hanh trinh chung trén bién do
hodic la hé qud ctia s hy sinh vi an toan chung, va do nude tran vao miéng hém tau
dé ngd hodc vao chd mé khdc dwgc thuc hién dé virt hang xudng bién vi an todn
chung sé dwoc coi la t6n thdt chung.

Rule III - Extinguishing Fire on Shipboard

Quy tic I11. Dip tit ddm chdy trén tau

Damage done to a ship and cargo, or either of them, by water or otherwise,
including damage by beaching or scuttling a burning ship, in extinguishing a fire on
board the ship, shall be made good as general average, except that no compensation
shall be made for damage by smoke however caused or by heat of the fire.

Thiét hai gdy ra cho tau hodc hang hod, hodic cho cd hai, béi nuwcce hodc
phirong phdp chita chdy khdc, ké ca thiét hai do dwa tau vao can hodc phd thing

téu dang chdy trong khi ddp tdt dém chdy trén tau sé duoc coi la 16n that chung,

' nhung truong hop h hai do khéi hodc hoi nong tir ddm chdy sé khong dwoe boi

thuong.
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Rule IV - Cutting away Wreck

Quy téic IV. Ciit bé phin hw hai

Loss or damage sustained by cutting away wreck or parts of the ship which
have previously been carried away or are effectively lost by accident shall not be
made good as general average.

Tén thét hodc thiét hai do cdt bé phan hw hai hay nhifng bd phdn cia tou dd
bi cuén tréi truce dé hodc bi mdt thuc sy do ngdu nhién sé khéng dige xem la 16n
thdt chung.

Rule V - Voluntary Stranding

Quy tic V. C6 ¥ vao can

When a ship is intentionally run on shore for the common safety, whether or
not she might have been driven on shore, the consequent loss or damage to the
property involved in the common maritime adventure shall be allowed in general
average.

Khi tau ¢é ¥ vdo cagn vi an todn chung, du tau cé thé da bi dcfy dat vao can
hay khéng thi nhitng ton thdt hodc thiét hai déi véi tai san trong mdt hanh trink
chung trén bién sé dwoc tinh vao ton that chung.

Rule VI - Salvage Remuneration

Quy tic VI. Trd cong civu hf

(a) Expenditure incurred by the parties to the adventure in the nature of
salvage, whether under contract or otherwise, shall be allowed in general average
provided that the salvage operations were carried out for the purpose of preserving
from peril the property involved in the common maritime adventure.

(a) Chi phi citu hé ma cde bén trong hanh trinh chung trén bién phdi gdnh
chiu, dii theo hop dong hay khong, sé dwoc tinh vao 161 thét chung véi diéu kién cdc
hoat dong cuu hd duoc tién hanh nham ciu tai san trong hanh trinh chung trén
bién khoi hiém hoa.

Expenditure allowed in general average shall include any salvage

remuneration in which the skill and efforts of the salvors in preventing or

1(b) of the International convention on Salvage, 1989 have been taken into account.
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Chi phi duoc tinh vao t6n thét chung bao gom tién cong citu hd cé tinh dén
k¥ néing va cdc nd lyc ciia nhitng nguoi cieu hd trong viée ngdn chdn hodc, gidm
thiéu thiét hai doi véi moi trucng nhie diwoc néu tai Piéu 13 doan I(b) Céng wéc
quéc té vé Citu hé 1989,

(b) Special compensation payable to a salvor by the shipowner under Article
14 of the said Convention to the extent specified in paragraph 4 of that Article or
under any other provision similar in substance shall not be allowed in general
average.

(b) Khodn tién cong déc biét ¢6 thé dupc chii tau trd cho ngudi cieu hg theo
Diéu 14 khodn 4 Cong udc néu trén hodc theo quy dinh khdc tuong tw vé ban chdt
sé khéng dwoc tinh vdo ton thdt chung.

Rule VII - Damage to Machinery and Boilers

Quy tidc VIL Hu héng doi véi mdy moce va cdc noi hoi

Damage caused to any machinery and boilers of a ship which is ashore and in
a position of peril, in endeavouring to refloat, shall be allowed in general average
when shown to have arisen from an actual intention to float the ship for the common
safety at the risk of such damage; but where a ship is afloat no loss or damage
caused by working propelling machinery and boilers shall in any circumstances be
made good as general average.

Huw héng gdy ra cho mdy mdc va cdc néi hoi ciia tou dang mdc can hodc
dang trong tinh trang nguy hiém trong khi cd ging lam n6i tau s& dge tinh vdo ton
thdt chung khi chimg minh dwoc rdng sy viée dé la c6 chir y dé lam néi tau vi an
todn chung véi nguy co 6 thé c6 he hai nhie vay, nhung véi truong hop tau dang
néi thi cdc 16n thét hodc e hong do viée thic ddy mdy, noi hoi hoat dong sé khong
dieoc coi 10 ton thdt chung trong moi truong hop.

Rule VIII - Expenses lightening a Ship when Ashore, and Consequent
Damage

Quy tdc VIII. Cdc phi tén dé lam nhe tau khi bi mic can va thiét hai hé

[

qui

* When a ship is ashore and cargo and ship's fuel and stores or any of them are

discharged as a general average act, the extra cost of lightening, lighter hire and
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reshipping (if incurred), and any loss or damage to the property involved in the
common maritime adventure in consequence thereof, shall be admitted as general
average.

Khi tau bi mdc can, hong hod, nhién liu va cde vat phdm d trit bi dé ra
nhw 16 mét hanh déng t6n thdt chung, chi phi phu thém dé lam nhe tdu, thué xa lan
va chuyén sang tau khdc (néu ¢6), va tdi chuyén 1én tau (néu cd), v bét ky mét mdt
hay hw héng ndo doi voi tdi san trong hanh trinh chung trén bién la hdu qué cia
viéc nay, s€ duwoc thira nhin la t6n thét chung.

Rule IX - Cargo, Ship's Materials and Stores used for Fuel

Quy tic IX. Hang hod, cdc nhién lidu va cdc vit phim dw tri¥ ciia tau dwec
s dung thay cho nhién ligu

Cargo, ship's materials and stores, or any of them, necessarily used for fuel
for the common safety at a time of peril shall be admitted as general average, but
when such an allowance is made for the cost of ship's materials and stores the
general average shall be credited with the estimated cost of the fuel which would
otherwise have been consumed in prosecuting the intended voyage.

Hang hod, vdt ligu cua tau va cdc vdt phcfm du trit ctia tau, hodc mot trong
$6 dé, cdn thiét dwoc siv dung lam nhién liéu vi an todn chung vao thoi diém cé
hiém hoa sé duoc thiva nhdn 10 ton that chung, nhung khi chi phi cho cdc vt liéu v
cdc vat phdm du trit ciia tou dwpce thiva nhén 1a ton thdt chung thi ton thdt chung
phdi trie di phc‘fn chi phi nhién ligu du tinh ma ddng 1€ dd phdi tiéu thy dé thure hién
hanh trinh dy kién.

Rule X - Expenses of Port of Refuge, etc.

Quy tic X. Cdc chi phi tgi cang ldnh nan, v..v..

(a) When a ship shall have entered a port or place of refuge or shall have
returned to her port or place of loading in consequence of accident, sacrifice or
other extraordinary circumstances which render that necessary for the common
safety, the expenses of entering such port or place shall be admitted as general
average; and when she shall have sailed thence with her original cargo, or a part of
it, the corresponding expenses of leaving such port or place of refuge consequent

upon such entry or return shall likewise be admitted as general average.
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(a) Khitau phdi ghé vao mét cang hodc noi ldnh nan hodc phai quay tro lai
cdng hodc noi xép hang do ¢6 tai nan, hy sinh hodic cdc hoan cénh bat thuong khdc,
va viéc nay la cdn thiét vi an toan chung, thi cdc chi phi vao cdng hodc noi do sé
dwoc thira nhdn la ton that chung; va khi tau riép tuc hanh trinh voi hang hod ban
déu hodc véi mot phdn hang hod do thi cdc chi phi twong itng cho viéc roi khoi
cang hodc noi lanh nan la hé qua cua viéc ghé vdo hodc quay tro lai do sé duoc
thira nhdn 10 ton thit chung.

When a ship is at any port or place of refuge and is necessarily removed to
another port or place because repairs cannot be carried out in the first port or place,
the provisions of this Rule shall be applied to the second port or place as if it were a
port or place of refuge and the cost of such removal including temporary repairs and
towage shall be admitted as general average. The provisions of Rule XI shall be
applied to the prolongation of the voyage occasioned by such removal.

Khi tau tqi cang hodc noi lanh ngn va can thiét phai dwoc di chuyén sang
mgt cang hodic noi khde do viéc swa chita khdng thé thure hién dwoc tai cang hodc
noi lénh nan dau tién, thi nhitng quy dinh clia Quy tdc ndy sé dugc dp dung doi voi
cdng hodc noi thik hai nhw thé @6 1o cang hodc noi lénh nan va cde chi phi cho viéc
di chuyén nay ké ca viée sira chita tam thoi va lai déit sé duoc thira nhdn la 16n that
chung. Cdc quy dinh ctia Quy tée XI s dp dung cho viéc kéo dai hanh trinh do viéc
di chuyén nay géy ra.

(b) The cost of handling on board or discharging cargo, fuel or stores
whether at a port or place of loading, call or refuge, shall be admitted as general
average, when the handling or discharge was necessary for the common safety or to
enable damage to the ship caused by sacrifice or accident to be repaired, if the
repairs were necessary for the safe prosecution of the voyage, except in cases where
the damage to the ship is discovered at a port or place of loading or call without any
accident or other extraordinary circumstances connected with such damage having

taken place during the voyage.

(b) Chi phi cho viéc xép hang Ién tau hodc dé hang, nhién lidu hodc cdc vt

phcfm du trit, da tai cang hodc noi xép hang, ghé hodc ldnh nan, sé dwgc thiea nhdn

la tén thét chung, khi viéc xép hodc dé hang 1d can thiét vi an toan chung hodc d@é
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stta chita cdic hu hong doi voi tau do hy sinh hodc tai nan gdy ra, néu viéc sita chita
nay la can thiét dé tiép tuc hanh trinh an toan, trir cde trucng hop hw hong doi véi
tau dwoc phdt hién ra tai cang hodc noi xép hang hodc ghé vao khéng vi tai nan
hodic vi tinh hudng bdt thuong khdc lién quan dén e hong d6 xdy ra trong hanh
trinh.

The cost of handling on board or discharging cargo, fuel or stores shall not
be admissible as general average when incurred solely for the purpose of restowage
due to shifting during the voyage, unless such restowage is necessary for the
common safety.

Chi phi xép hang lén tau hodc d hang, nhién liéu hodc cdc vt phdm dur trip
§€ khong dwoc thira nhdn la t6n that chung khi cde chi phi nay dwgc thuc hién chi
nham muc dich téi sdp xép lai hing hod do bi xé dich trong hanh trinh, trir khi sy
1di sép xép nhir vy 1 cdn thiét vi an toan chung.

(c) Whenever the cost of handling or discharging cargo, fuel or stores is
admissible as general average, the costs of storage, including insurance if
reasonably incurred, reloading and stowing of such cargo, fuel or stores shall
likewise be admitted as general average. The provisions of Rule XI shall be applied
to the extra period of detention occasioned by such reloading or restowing.

(c) Khi cdc chi phi cho viéc xép hodic d& hang, chi phi cho nhién liéu hodc
cdc vat phdm du trit ¢d thé dwoc thita nhdn 13 ton thdt chung, cdc chi phi lwu kho,
ké ca bdo hiém néu dwoc chi mot cdch hop Iy, chi phi tdi xép va sdp xép cdc hang
hod, nhién liéu va cdc vat phcfm du trit do sé tuong tw dwgc thira nhdn la t6n thét
chung. Cdc quy dinh tai Quy téc XI s€ dwoc dp dung cho cdc khodng thoi gian kéo
dai thém do viéc tdi xép hodc tdi sip xép nay.

But when the ship is condemned or does not proceed on her original voyage,
storage expenses shall be admitted as general average only up to the date of the
ship's condemmnation or of the abandonment of the voyage or up to the date of
completion of discharge of cargo if the condemnation or abandonment takes place

before that date.,

* Nhung khi tau b logi théi hodic khong tiép tuc hanh trink ban déu, cde chi

phi T kho s€ chi degc thiva nhdn 1a ton that chung cho dén ngay tau bi logi thai
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hodc khéng 1iép tuc hanh trinh hodc dén ngdy hodn thanh viéc do hang néu viéc
loai thdi hodc tir b6 hanh trinh xdy ra trude ngay do.

Rule XI - Wages and Maintenance of Crew and other expenses bearing
up for and in a port of refuge, etc.

Quy tiéc XI. Luong va phy cip ciia doan thuy thii va cdc chi phi khdc do
déi hwong tau dé tranh gié va tai cing ldnh ngn, v..v..

(a) Wages and maintenance of master, officers and crew reasonably incurred
and fuel and stores consumed during the prolongation of the voyage occasioned by
a ship entering a port or place of refuge or returning to her port or place of loading
shall be admitted as general average when the expenses of entering such port or
place are allowable in general average in accordance with Rule X(a).

(a) Luong va phu cdp ctia thuyén trudng, st quan va thup thit dodn va nhién
liéu va cdc vét phdm dy triv tiéu thu dd chi mot cdch hop Iy trong thoi gian kéo dai
hanh trinh do tau phdi vao cdng hodc noi ldnh nan hodc phdi quay tré lai cang
hodc noi xép hang s€ dwoc thira nhdn 1a tén thdt chung khi cdc chi phi vdo cdng
hodic noi dé c6 thé duoc tinh vao t6n thit chung theo Quy tdc X(a).

(b) When a ship shall have entered or been detained in any port or place in
consequence of accident, sacrifice or other extraordinary circumstances which
render that necessary for the common safety, or to enable damage to the ship caused
by sacrifice or accident to be repaired, if the repairs were necessary for the safe
prosecution of the voyage, the wages and maintenance of the master, officers and
crew reasonably incurred during the extra period of detention in such port or place
until the ship shall or should have been ready to proceed upon her voyage, shall be
admitted in general average.

(b) Khi tau da vao hodc bi gitt lgi tai mét cang hodc mét noi nao do do tai
nan, hy sinh hodc cde tinh huéng bdt thuong khdc, va viéc nay la cén thibt vi an
toan chung, hode dé siva chita hw hong doi véi tau do hy sinh hodc tai nan gdy ra,
néu viéc sira chita ndy 1Q can thiét @é tiép tuc hanh trinh an todn, thi luong va phy

cap cua rhuyen tmo’ng, sT quan va thuy rhu doan dwoc chi mpt cdch hop Iy trong

thoi, gzan e hoac bz giit tai cang hodic noi d6 cho dén khi tau sé hodic dén o e phaz P

sén sang dé tiép tuc hanh trink ciia minh s& dwgc tinh vao ton thit chung.
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Fuel and stores consumed during the extra period of detention shall be
admitted as general average, except such fuel and stores as are consumed in
effecting repairs not allowable in general average.

Nhién liéu va cdc vt ph:fm duw trit tiéu thu trong thoi gian lwu lgi hodc bi giit
lai nay s& twong ty dwoc tinh vao 16n that chung, trir truong hop nhién lidu va cdc
vt phcfm du triv dé dueoc tidu thu dé thwe hién nhitng sira chita khdng dwoc tinh vao
tén thét chung.

Port charges incurred during the extra period of detention shall likewise be
admitted as general average except such charges as are incurred solely by reason of
repairs not allowable in general average.

Cdng phi chi trong thoi gian hwu lgi hodce bi giit lai nay s€ dugc thira nhdn ld
18n that chung, triv trudng hop cdc chi phi d6 phdi chi dé thuc hién nhitng sita chita
khéng dwoc tinh vao 16n that chung.

Provided that when damage to the ship is discovered at a port or place of
loading or call without any accident or other extraordinary circumstance connected
with such damage having taken place during the voyage, then the wages and
maintenance of master, officers and crew and fuel and stores consumed and port
charges incurred during the extra detention for repairs to damages so discovered
shall not be admissible as general average, even if the repairs are necessary for the
safe prosecution of the voyage.

Khi hw hong déi voi tau diege phdt hién tai cang hodc noi xép hang hodc noi
ghé ma khéng phdi vi tai nan hay tinh huéng bét thwong khdc lién quan dén hw
hong dé xdy ra trong hanh trinh thi luong va phu cdp cia thuyén trucng, st quan,
thuy thil dodn, nhién liéu va cdc vat phém du trie da tiéu thy va cdc phi cang da chi
trong thoi gian lwu lai dé sira chita cde hw hong dwoc phdt hién nhue viy sé€ khong
thé dwoc tinh vao 10n that chung, ngay cd khi cde sira chita dé 1a can thiét cho viée
tiép tuc hanh trinh an toan.

When the ship is condemned or does not proceed on her original voyage, the

wages and maintenance of the master, officers and crew and fuel and stores

~ consumed and port charges shall be admitted as general average only up to the date

of the ship's condemnation or of the abandonment of the voyage or up to the date of
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completion of discharge of cargo if the condemnation or abandonment takes place
before that date.

Khi tau bi loai thai hodc khong riép tuc hanh trinh ban dau, thi lwong, phu
cdp ctia thuyén trudng, sT quan, thup thu dodn, nhién liéu, cdc vér phdm di trit dé
tiéu thu va cang phi sé chi duge thiva nhdn la ton that chung dén ngay loai thdi tau
hodc tir b6 hanh trinh hode dén ngdy hodn thanh viée dé hang néu viéc logi thai
hodc tir b6 xdy ra trude ngay do.

(c) For the purpose of this and the other Rules wages shall include all
payments made to or for the benefit of the master, officers and crew whether such
payments be imposed by law upon the shipowners or be made under the terms of
articles of employment.

(c) Theo Quy tdc ndy va cdc Quy tdc khdc, lwong sé bao gom tdt cd cdc
khodn tré cho hodc tra vi lgi ich ciia thuyén trudng, st quan va thuy thii dodn dit
cdc khéan tién dé 1o bét budc theo ludt doi véi chii tou hay dwec thuc hién theo cdc
diéu khodn ctia hop dong lao dong.

(d) The cost of measures undertaken to prevent or minimise damage to the
environment shall be allowed in general average when incurred in any or all of the
following circumstances:

(d) Chi phi cho cdc bién phdp tién hanh dé ngdn ngiva hodc gidm thiéu cdc
thiét hai d6i v6i méi truong s& dwgc tinh vao ton that chung néu chi phi dé dwoc
thuee hién trong mét hodc tdt cd cde tinh hudng sau ddy:

(i) as part of an operation performed for the common safety which, had it
been undertaken by a party outside the common maritime adventure, would have
entitled such party to a salvage reward;

(i) Nhi mét phc“in cua mdt hoat dong dwoc thuc hién vi an toan chung la hoat
déng ma néu dugc thuc hién béi mot bén thir ba khéng thudc hanh trinh chung trén
bién thi bén dé sé ¢é quyén duoc hudng tién cieu ho;

(ii) as a condition of entry into or departure from any port or place in the

circumstances prescribed in Rule X(a);

(il) Nhiwe mét diéu kién dé vao hodc roi cang hodc noi khdc trong cdc tinh

hudng quy dinh tai Quy tic X(a);
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(iii) as a condition of remaining at any port or place in the circumstances
prescribed in Rule X(a), provided that when there is an actual escape or release of
pollutant substances the cost of any additional measures requyred on that account to
prevent or minimise pollution or environmental damage shall not be allowed as
general average;

(iii) Nhw mét didu kién dé heu lai mét cang hode noi khde trong cdc tinh
hubng quy dinh tai Quy téc X(a) véi didu kién 1o khi c6 sw dé thodt ra hodc thdi ra
cde chdt gdy 6 nhiém thi chi phi cho cdc bién phdp b6 sung can thiét dé ngan chin
hodic giam thiéu 6 nhiém hodc thiét hai déi véi méi truong s€ khong dwoc tinh vio
t6n thdt chung.

(iv) necessarily in connection with the discharging, storing or reloading of
cargo whenever the cost of those operations is admissible as general average.

(iv) La cén thiét cho viéc do, lwu kho hodc tdi xép hang hod khi chi phi cho
cdce hoat dong nay cé thé dwoc tinh vao 16n that chung.

Rule XII - Damage to Cargo in Discharging, etc.

Quy tdc XII. Hw hai doi véi hang hod khi dé hang, v..v..

Damage to or loss of cargo, fuel or stores sustained in consequence of their
handling, discharging, storing, reloading and stowing shall be made good as general
average, when and only when the cost of those measures respectively is admitted as
general average.

Hu héng hodc mdt mdt déi véi hang hda, nhién liéu va cdc vat phém di trit
do viéc xép , d&, lueu kho, tdi xép va sdp xép s& duoc coi nhu t6n that chung khi va
chi khi chi phi cho cdc bién phdp niy dwoc tinh vao ton thét chung.

Rule XIII - Deduction from Cost of Repairs

Quy tdc XIII. Khdu tri chi phi sita chita

Repairs to be allowed in general average shall not be subject to deductions in
respect of "new or old” where old material or parts are replaced by new unless the
ship is over fifteen years old in which case there shall be a deduction of one third.
The deductions shall be regulated by the age of the ship from the 31st December of
the year of completion of the construction to the date of the general average act,

except for insulation, life and similar boats, communications and navigational
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apparatus and equypment, machinery and boilers for which the deductions shall be
regulated by the age of the particular parts to which they apply.

Nhitng siea chita dwgc tinh vao t6n thér chung sé khong bi khdu trir "méi
thay cii" khi vdt liéu cil hodc bé phdn duwoc thay méi triv khi tau dd trén 15 tudi,
tricmg hop ndy sé khdu triv 1/3. Viéc khdu trir phdi cdn cik vao tudi cia tu, tinh tir
31 thang 12 ciia nim hodn thinh viée dong tau d6 cho dén ngay cé hanh dng t6n
thét chung, trir d6 cdch dién, thuyén cieu sinh hodc phuong tién ciku sinh tuong ti,
thidt bi hoa tiéu va lién lac, mdy moc va néi hoi dwpc khéu trir theo tudi ctia cdc
thiét bi nay.

The deductions shall be made only from the cost of the new material or parts
when finished and ready to be installed in the ship.

Chi khdu trir déi véi chi phi cho cde vét liéu hodc bé phdn méi khi ching da
la thanh phém va sén sang ldp ddt trén tau.

No deductions shall be made in respect of provisions, stores, anchors and
chain cables.

Khéng khdu trir cho cdc dw phong, dy trit, mo neo va ddy cdp.

Drydock and slipway dues and costs of shifting the ship shall be allowed in
full.

Cdc chi phi lén da va ha thuy tau va cdc chi phi chiéu sdng sé duwoc thira
nhdn toan bo.

The costs of cleaning, painting or coating of bottom shall not be allowed in
general average unless the bottom has been painted or coated within the twelve
months preceding the date of the general average act in which case one half of such
costs shall be allowed.

Céc chi phi lam sach, son hodc phtl d4y tau s& khong dugc thira nhén ]a tdn
thit chung trir khi d4y tau dwgc son hodic phu trong vong 12 thing trudc ngay cd
hanh dong tén thit chung, va trong trudng hop nay chi mdt nira chi phi d6 duge
thira nhén.

Rule XIV - Temporary Repairs

_ Quy io X1V, Sii chifa tamthoz S
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Where temporary repairs are effected to a ship at a port of loading, call or
refuge, for the common safety, or of damage caused by general average sacrifice,
the cost of such repairs shall be admitted as general average.

Truong hop sira chita tam thoi dwoc thye hién doi voi tau tai cing xép hang,
ghé lai hodc ldnh nan vi an todn chung hodc dé stra chita cde hu hong do hy sinh
160 théit chung thi chi phi cho nhitng sira chita d6 sé duoc coi la tén that chung.

Where temporary repairs of accidental damage are effected in order to enable
the adventure to be completed, the cost of such repairs shall be admitted as general
average without regard to the saving, if any, to other interests, but only up to the
saving in expense which would have been incurred and allowed in general average
if such repairs had not been effected there.

Trieong hop nhitng stea chita tam thoi hw hong ngdu nhién dwoc thic hién dé
¢é thé hoan thanh hdanh trinh thi chi phi cho nhiing sira chita d6 sé dwoc coi la ton
thdt chung, khéng phu thudc vao viée ciiu cde li ich khdc néu cd, nhung khong
duoe vieot qud khodn tiét kiém dugc tir cde chi phi ddng 16 phdi chi va duwoc tinh
vao 16n thit chung néu nhitng sira chita 36 khong duoc thiec hién tai do.

No deductions "new for old" shall be made from the cost of temporary
repairs allowable as general average.

Khong khdu triv "méi thay cii” doi véi chi phi cho cdc sika chita tam thoi cé
thé dwoc coi la ton thét chung.

Rule XV - Loss of Freight

Quy tic XV. Mt cwéc phi

Loss of freight arising from damage to or loss of cargo shall be made good as
general average, either when caused by a general average act, or when the damage
to or loss of cargo is so made good.

Thiét hai vé cude phi phdt sinh do hw hong hodc mét mdr hang hda sé duoc
coi la ton that chung, di thiét hai la do mét hanh dong ton that chung, hodc khi hu
hai hodic mdt mdt hang héa dwoc coi la 16n thét chung.

Deduction shall be made from the amount of gross freight lost, of the charges

which the owner thereof would have incurred to earn such freight, but has, in

consequence of the sacrifice, not incurred.
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Téng cude phi bi mdt sé bi khdu triv di cde chi phi ma chii tau ddng 1¢ da
phdi bé ra dé thu duoc 56 cude dé nhung thuc 16 dé khong phdi bé ra do ¢6 hy sinh.

Rule XVI - Amount to be made good for Cargo Lost or Damaged by
Sacrifice

Quy tic XVI, Tri gid hang héa bj mit hodc hw hong do hy sinh dwgc thiva
nhin la tén thit chung

The amount to be made good as general average for damage to or loss of
cargo sacrificed shall be the loss which has been sustained thereby based on the
value at the time of discharge, ascertained from the commercial invoice rendered to
the receiver or if there is no such invoice from the shipped value. The value at the
time of discharge shall include the cost of insurance and freight except insofar as
such fright is at the risk of interests other than the cargo.

Gid tri hang hod bi mét hodc hie hong do phdi hy sinh cé thé dugc coi la
t6n thét chung sé la thiét hai phdi gdnh chiu tir hy sinh 36 dwa trén gid tri tqi thoi
diém dé hang, duoc xdc dinh theo hod don thuong mai dwa cho ngudi nhdn hodc
néu khéng c6 hod don nhw vy thi xdc dinh theo gid tri hang xép 1én tau. Gid tri tai
thoi diém do hang s€ bao goém ca chi phi béo hiém va cudc phi trir khi cude phi dé
I cho cdc lgi ich khdc chir khdng phdi la cho hang hod.

When cargo so damaged is sold and the amount of the damage has not been
otherwise agreed, the loss to be made good in general average shall be the
difference between the net proceeds of sale and the net sound value as computed in
the first paragraph of this Rule.

Khi hang hod bi hu hong dugc bdn va cdc bén khdng cd thod thugn khdc vé
gid tri thiét ha thii, thiét hai duoc coi 10 tOn thdt chung s& 1a phdn chénh léch giita
gid tri thurc bdn véi gid tri thuc cua hang hod chwa hw hai duoc tinh todn tqi dogn 1
ctia Quy tdc nay.

Rule XVII - Contributory Values

Quy tdc XVIL. Gid tri phdn b

The contribution to a general average shall be made upon the actual net

values of the property at the termination of the adventure exceptthat the Valueof .

cargo shall be the value at the time of discharge, ascertained from the commercial
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invoice rendered to the receiver or if there is no such invoice from the shipped
value. The value of the cargo shall include the cost of insurance and freight unless
and insofar as such freight is at the risk of interests other than the cargo, deducting
therefrom any loss or damage suffered by the cargo prior to or at the time of
discharge. The value of the ship shall be assessed without taking into account the
beneficial or detrimental effect of any demise or time charterparty to which the ship
may be committed.

Viéc dong gop vao 1én that chung s€ dwoc tién hanh trén cdc gid tri thuc
ctia t&i sén vao ldc két thifc hanh trink trir truong hop gid tri ciia hang hod 1d gid
tri tai thoi dibm do, dwoc xde dinh theo hod don thwong mai dwa cho ngudi nhdn
hodic néu khéng cé hod don nhwe vy thi xdc dinh theo gid tri hang xép 1én tou. Gid
tri ctia hang hod s& bao gom chi phi bdo hiém va cubc phi tric khi va trong pham vi
cude phi @6 1o déi véi cdc loi ich khdc khdng phdi 1o hang hod, trir di bdt cir tén
thét hodc thiét hai ndo déi véi hang hod trude hodc tai thoi diém dé hang. Gid tri
cua tau s€ duoc woce tinh ma khong xem xét dén héu qua c6 lpi hay cé hai cua viée
chuyén nhuong hodc hop déng thué tau dinh han ma tau dd c6 thé giao két.

To these values shall be added the amount made good as general average for
property sacrificed, if not already included, deduction being made from the freight
and passage money at risk of such charges and crew's wages as would not have
been incurred in earning the freight had the ship and cargo been totally lost at the
date of the general average act and have not been allowed as general average;
deduction being also made from the value of the property of all extra charges
incurred in respect thereof subsequently to the general average act, except such
charges as are allowed in general average or fall upon the ship by virtue of an award
for special compensation under Article 14 of the International Convention on
Salvage, 1989 or under any other provision similar in substance.

Cdc gid tri nay s& céng thém gid tri duoc thira nhdn la 160 thit chung doi véi
16i sdn hy sinh, néu chira dwoc céng, khodn khdu trir ti cudc phi va tien déi voi cdc

chi phi d6 vé tién heong ciia thity thit doan ddng 1€ khdng phdi chiu dé thu dwgc tién

cuwéc néu tau va hang héa khdng bi ton that toan bg vao ngdy xdy ra 16n thét chung;

ca khodn trir tir gid tri clia tai san phdi chiu thém cdc chi phi b6 sung do hanh déng
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16n thét chung, triv trieomg hop nhitmg chi phi d6 di dwoc tinh vao t6n thdt chung
hodic tau dugc huedng theo phdn quyét vé boi thiuong dic biét theo diéu 14, cong
wbc quoc té vé ciru hé, 1989 hodc theo diéu khodn tirong ty khdc vé ban chét.

In the circumstances envisaged in the third paragraph of Rule G, the cargo
and other property shall contribute on the basis of its value upon delivery at original
destination unless sold or otherwise disposed of short of that destination, and the
ship shall contribute upon its actual net value at the time of completion of discharge
of cargo.

Trong cdc tinh huéng néu tai doan 3 Quy téc G, hang hod va cdc tai sén
khdc sé dong gdp trén co s¢ gid tri cua né khi giao tai dich ban déu triv khi nhitng
hang hod dé da dwoc bdn hodc dwoe dinh doat theo mt cdch khdc trudc khi tdu
dén cang dich, va tau s€ dwoc ddng gop theo gid tri thuc ciia tdu t¢i thoi diém hoan
thanh viéc do hang.

Where cargo is sold short of destination, however, it shall contribute upon
the actual net proceeds of sale, with the addition of any amount made good as
general average.

Tuy nhién, truong hop hang hod dwgce bdn trudc khi tau toi cang dich thi
hing hod sé dwoc ddng gdp trén co sé gid tri thuc bdn cua hang cong thém nhitng
khodn da dwgc thira nhdn 1o ton that chung.

Mails, passenger's luggage, personal effects and accompanied private motor
vehicles shall not contribute in general average.

Thir tin, hanh Iy cia hanh khdch, vt dung cd nhdn va phuong tién giao
théng 6 dong co kém theo cua ho sé khbng phdi dong gép trong ton thit chung.

Rule XVIII - Damage to Ship

Quy tidc XVIIIL, Huw hqi déi véi tau

The amount to be allowed as general average for damage or loss to the ship,
her machinery and/ or gear caused by a general average act shall be as follows:

Gid tri duoc thira nhén 1 t6n thit chung ciia nhitng hw hong hodc mdt madt
ddi véi tau, mdy méc va/hodc trang thiét b ciia tau do  hanh dong gy ton that

chung I

(a) When repaired or replaced,
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(a) Truong hop dd dugc sika chita hodc thay thé:

The actual reasonable cost of repairing or replacing such damage or loss,
subject to deductions in accordance with Rule XIII;

Chi phi thuc té hop Iy ciia viéc sira chita hodc thay thé huwe héng hodc mdt
mdt dé, tudn thii cdc khéu trix theo Quy téc XII

(b) When not repaired or replaced,

(b) Truweong hop chua dugc siia chita hodc thay thé:

The reasonable depreciation arising from such damage or loss, but not
exceeding the estimated cost of repairs. But where the ship is an actual total loss or
when the cost of repairs of the damage would exceed the value of the ship when
repaired, the amount to be allowed as general average shall be the difference
between the estimated sound value of the ship after deducting therefrom the
estimated cost of repairing damage which is not general average and the value of
the ship in her damaged state which may be measured by the net proceeds of sale, if
any.

Khodn gidm gid tri hop I¥ phdt sinh tir cdc mdt mdt hodc hw héng dé nhung
khong vuegt qud chi phi stea chita uée tinh. Nhung khi tau bi 161 thit toan bé thic té
hodic khi chi phi stka chita viegt qud gid tri tau khi da dwgc stra chita thi gid tri dwoc
thita nhan 10 t6n thét chung s€ 1o phan chénh léch gifta gid tri udc tinh ctia tau lic
con tét sau khi triv di chi phi siva chita thiét hai woc tinh ma khéng phdi la ton thit
chung va gid tri cua tau trong tinh trang hu hai 6 thé dwgc xde dinh qua gid bdn
néu co..

Rule XIX - Undeclared or Wrongfully Declared Cargo

Quy tic XIX. Hang khong ké khai hodic ké khai sai

Damage or loss caused to goods loaded without the knowledge of the
shipowner or his agent or to goods wilfully misdescribed at time of shipment shall
not be allowed as general average, but such goods shall remain liable to contribute,
if saved.

Hu héng hodc mat mdt gdy ra cho hang hod da xép 1én tau ma chii tau hodc

dai Iy cua chil tau khdng biét, hode d6i véi nhitng hang hod bi mé té sai mot cdch
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cé ¥ tai thoi diém xép hang s€ khong dwoc thira nhan la t6n that chung, nhung néu
nhitng hang hod do duoc cieu thi vén dwge edng vao tén thit chung.

Damage or loss caused to goods which have been wrongfully declared on
shipment at a value which is lower than their real value shall be contributed for at
the declared value, but such goods shall contribute upon their actual value.

Hue hong hodc mat mdt gdy ra cho hang hod khai sai v&i gid tri thdp hon gid
tri thiee 1€ 58 durgc phdn bé theo tri gid ké khai, nhung nhitng hang hod dé sé déng

gop theo gid tri thuee 1é clia chiing.

Rule XX - Provision of Funds

Quy ticXX .Viéc ieng qup

A commission of 2 per cent. on general average disbursements, other than
the wages and maintenance of masters, officers and crew and fuel and stores not
replaced during the voyage, shall be allowed in general average.

Khodn tién 2% cia 56 tién chi cho t6n thét chung khong ké lwong va phu cdp
cho thuyén trucng, sT quan va thuy thi dodn va cde nhién lidu va cdc vit phdm di
trit khdc khong phdi thay thé trong hanh trinh, s€ dwoc tinh vao t6n that chung.

The capital loss sustained by the owners of goods sold for the purpose of
raising funds to defray general average disbursements shall be allowed in general
average.

Khodn tién vén thiét hai ma chit hang phdi chiu khi bdn hang dé ldp quy
nhém thanh todn cdc chi tiéu ton thdt chung sé€ duoc tinh vao ton thit chung.

The cost of insuring general average disbursements shall also be admitted in general
average.

Khoan tién chi vao bao hiém tén thdt chung cling sé duoc tinh vdo ton that
chung.

Rule XXI - Interest on Losses made good in General Average

Quy tic XXI. Loi tive cho nhitng thigt hai dwpc coi la ton thit chung

Interest shall be allowed on expenditure, sacrifices and allowances in general

average at the rate of 7 per cent. per annum, until three months after the date of
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issue of the general average adjustment, due allowance being made for any payment
on account by the contributory interests or from the general average deposit fund.

Nhitng chi phi, hy sinh va nhitng khoan dwoc tinh vdo t6n thét chung déu
duwoc tink 1di 7% mdt niim dén hét 3 thdng ké tir ngay ban hanh ban tinh todn tén
that chung, nhitng thira nhdn 1én thit chung déi véi bat ky khoan thanh todn dan
ndo ma cdc bén cé loi ich da thuc hién hodc khodn thanh todn 1dy tir quyf Li'ng' cho
ton thét chung.

Rule XXII - Treatment of Cash Deposits

Quy tic XXI1. Viéc sit dung cdc khodn ky quj béng tién mit

Where cash deposits have been collected in respect of cargo's liability for
general average, salvage or special charges, such deposits shall be paid without any
delay into a special account in the joint names of a representative nominated on
behalf of the shipowner and a representative nominated on behalf of the depositors
in a bank to be approved by both.

Khi cdc khodn k¥ quy bang tién mdt duge thu lién quan dén trdch nhiém vé
hang hod trong ton thit chung, cieu hd hodc cde chi phi dic biét, thi cdc khodn ky
quy doé sé phdi dugc chuyén khong chdm tré vao mor tai khodn dic biét ding tén
chung ctia mot nguwoi dai dién dugce chi dinh thay mdt cho chii tau va mdt nguoi dai
dién duoc chi dinh thay mdt cho nhitng nguoi da ky quy tai ngdn hang dwoc cd hai
déng 3.

The sum so deposited, together with accrued interest, if any, shall be held as
security for payment to the parties entitled thereto of the general average, salvage or
special charges payable by cargo in respect to which the deposits have been
collected. Payments on account or refunds of deposits may be made if certified to in
writing by the average adjuster. Such deposits and payments or refunds shall be
without prejudice to the ultimate liability of the parties.

Khodn tién ky quy dé cimg v6i khodn 1di céng don, néu cé, sé duoe coi nhi
mét hinh thite dam bao thanh todn cho cdc bén cé quyén dwoe hwong thanh todn

ddi véi tén thdt chung, citu nan hodc cde chi phi dédc biét c6 thé dwoc thanh todn

bﬁnghanghodmd Cdc. khoan quuj}dwo’c thucho hang hoa 55 G b o

todn déan hodc hoan lai cde khodn ky qui c6 thé dwoc thuc hién néu dwoc chuyén
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vién phdn bé tén thdt chung xdc nhdn bing vin bén. Cdc khodn k§ qup va thanh
todn hodc hoan lai dé khéng gdy phuwong hai dén trdch nhiém cudi cing ctia cdc

bén.

TUYEN BO CUA POAN DAI BIEU HIEP HOI LUAT HANG HAI HOP
CHUNG QUOC HOA KY
Poan dai biéu cia Hop ching Qudc Hoa Ky hidu ring Quy tic York-

Antwerp, 1994 loai trir cac khoan tinh todn vao ton thit chung déi véi trdch nhiém 6

nhiém hodc viéc don sach s& cdc chét gy 6 nhiém.

1. Quy tdc York Antwerp, 2004:
Do 4p lyc chi yéu tir phia Lién doan bao hidm hang hai quéc té

(International Union of Marine Insurers- IUMU) nén ndm 2004 Quy tdc York
Antwerp duoc stra ddi va nhimg thay déi chi yéu cda Quy tic York — Antwerp,
2004 so véi Quy tic York — Antwerp, 1994 nhu sau:

Rule VI - Salvage Remuneration

a. Salvage payments, including interest thereon and legal fees associated
with such payments, shall liec where they fall and shall not be allowed in general
average, save only that if one party to the salvage shall have paid all or any of the
proportion of salvage (including interest and legal fees) due from another party
(calculated on the basis of salved values and not general average contributory
values), the unpaid contribution to salvage due from that other party shall be
credited in the adjustment to the party that has paid it, and debited to the party on
whose behalf the payment was made.

b. Salvage payments referred to in paragraph (a) above shall include any
salvage remuneration in which the skill and efforts of the salvors in preventing or
minimising damage to the environment such as is referred to in Article 13 paragraph
1(b) of the International Convention on Salvage 1989 have been taken into account.

c. Special compensation payable to a salvor by the shipowner under Atticle

14 of the said Convention to the extent specified in paragraph 4 of that Article or
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allowed in general average and shall not be considered a salvage payment as
referred to in paragraph (a) of this Rule.

Quy tic VI: chi phi citu hé bi logi triv khéi ton thdt chung. Loai bo nguyén
tédc 2: chi ¢ cdc tén that va chi phi xdy ra vi an toan chung cua cdc tai san trong
hanh trinh méi dwoc dua vao tén thit chung, con cdc chi phi vi lgi ich chung sé bj
logi bo.

Rule XI - Wages And Maintenance Of Crew And Other Expenses
Putting In To And At A Port Of Refuge, Etc.

a. Wages and maintenance of master, officers and crew reasonably incurred
and fuel and stores consumed during the prolongation of the voyage occasioned by
a ship entering a port or place of refuge or returning to her port or place of loading
shall be allowed as general average when the expenses of entering such port or
place are allowable as general average in accordance with Rule X(a).

b. For the purpose of this and the other Rules wages shall include all
payments made to or for the benefit of the master, officers and crew, whether such
payments be imposed by law upon the shipowners or be made under the terms of
articles of employment.

c. (i) When a ship shall have entered or been detained in any port or place in
consequence of accident, sacrifice or other extraordinary circumstances which
render that necessary for the common safety, or to enable damage to the ship caused
by sacrifice or accident to be repaired, if the repairs were necessary for the safe
prosecution of the voyage, fuel and stores consumed during the extra period of
detention in such port or place until the ship shall or should have been made ready
to proceed upon her voyage, shall be allowed as general average, except such fuel
~ and stores as are consumed in effecting repairs not allowable in general average.

(ii) Port charges incurred during the extra period of detention shall
likewise be allowed as general average except such charges as are incurred solely
by reason of repairs not allowable in general average.

(iii) Provided that when damage to the ship is discovered at a port or

place of loading or call without any accident or other extraordinary circumstance

connected with such damage having taken place during the voyage, then fuel and
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stores consumed and port charges incurred during the extra detention for repairs to
damages so discovered shall not be allowable as general average, even if the repairs
are necessary for the safe prosecution of the voyage.

(iv) When the ship is condemned or does not proceed on her original
voyage, fuel and stores consumed and port charges shall be allowed as general
average only up to the date of the ship's condemnation or of the abandonment of the
voyage or up to the date of completion of discharge of cargo if the condemnation or
abandonment takes place before that date.

d. The cost of measures undertaken to prevent or minimise damage to the
environment shall be allowed in general average when incurred in any or all of the
following circumstances:

(i) as part of an operation performed for the common safety which, had it
been undertaken by a party outside the common maritime adventure, would have
entitled such party to a salvage reward,;

(ii) as a condition of entry into or departure from any port or place in the
circumstances prescribed in Rule X(a);

(iii) as a condition of remaining at any port or place in the circumstances
prescribed in Rule XI(c), provided that when there is an actual escape or release of
pollutant substances the cost of any additional measures required on that account to
prevent or minimise pollution or environmental damage shall not be allowed as
general average;

(iv) necessarily in connection with the discharging, storing or reloading
of cargo whenever the cost of those operations is allowable as general average.

Quy tiic XI: tién luong ciia s§ quan thuy thi trong thoi gian tou luu lgi cdng
ldnh nan sé€ khéng dwoc dwa vao t6n thdt chung, tuy nhién chi phi nhién liéu va phu
ting thay thé vén dugce dwa vao ton thit chung.

Rule XX - Provision Of Funds.

a. The capital loss sustained by the owners of goods sold for the purpose of
raising funds to defray general average disbursements shall be allowed in general

average.
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b. The cost of insuring average disbursements shall also be allowed in
general average.

Quy tidc XX: Logi bo khodn Idi sudt 2%.

Rule XXI - Interest On Losses Allowed In General Average.

a. Interest shall be allowed on expenditure, sacrifices and allowances in
general average until three months after the date of issue of the general average
adjustment, due allowance being made for any payment on account by the
contributory interests or from the general average deposit fund.

b. Each year the Assembly of the Comit Maritime International shall decide
the rate of interest which shall apply. This rate shall be used for calculating interest
accruing during the following calendar year.

Quy tic XXI: Lai sudt van dwoc duy tri nhung khong phéi 1o 7% ma sé dwoc
Uy ban hang hdi quoc té (CMI) én dinh hang ndm.

Trong Quy tic York Antwerp 2004 d3 dwoc thém vao Quy tic XXIII

Rule XXIII - Time Bar For Contributions To General Average.

a. Subject always to any mandatory rule on time limitation contained in any
applicable law:

(i) Any rights to general average contribution, including any rights to
claim under general average bonds and guarantees, shall be extinguished unless an
action is brought by the party claiming such contribution within a period of one year
after the date upon which the general average adjustment was issued. However, in
no case shall such an action be brought after six years from the date of the
termination of the common maritime adventure.

(ii) These periods may be extended if the parties so agree after the
termination of the common maritime adventure.

b. This Rule shall not apply as between the parties to the general average and
their respective insurers.

Quy tdc XXIII: Thoi hidu 16 tung: 1 nim ké tir ngay ban tinh todn phén bé

t6n thdt chung dwoc cong bé, hodc 6 ndm ké tir ngdy két thic hanh trinh trong d6
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da xdy ra tén thét chung. Tuy nhién cdc bén vdn cd thé thod thudn kéo dai thoi han

trén.

2. Didu khodn ton thiit chung vé so suit (Negligence General Average
Clause)

Théng thudng vén tai don va hop dong thué tau déu cé dwa vao diéu
khodn vai ndi dung nhu sau: mic du phia tau da xir 1y c4n méan 1am cho tu vé moi

phuong dién du kha nang di bién, cung cip du thuyén vién va trang thiét bj vit tu,

nhung do vi so sudt, bt cin ciia hoa tiéu, thuyén truéng hogic thuyén vién trong khi -

tau hanh trinh hodc vé& quan 1y tau, hodc khi bdc hang va khi bit du khéi hanh
chuyén di tau da c6 nhimg khiém khuyét tiém an hodc khong di kha ning di bién,
tuy d4 cAn mén xt 1§ nhung chua phét hién, do d6 gy nén su ¢b, nguy hiém hoic
hu hong, thi theo quy dinh cta didu khoan nay, nguoi nhan hang, chi hang khéng
dwoc mién triy cling v6i chii thu vé& cée déng g6p sy hy sinh, tdn that va céc chi phi
t6n thit chung,

Vé van dé midn trach dbi vai 181 so suét clia ngudi véin tai giy nén t6n
thit chung, tir xa xua phép lust My di ¢6 c4ch nhin nhén khéc va da trai qua qud
trinh thay d8i. Toa én My khi giai quyét vu 4n tau “Irrawaddy” nim 1897 da pha
dinh quyén ctia ngudi vén tai yéu ciu phia hang héa chia sé trdch nhiém déng gép
ton thit chung véi Iy do, theo Herter Act 1893 quy dinh, chi cin ngudi van tai xir 1y
cin mén 1am cho tau di kha ning di bién trude khi va trong khi bit déu chuyén di,
thi ho dwgc mién trach d8i voi nhitng tdn thit gdy nén bdi so sudt hang hai va quan
1§ thu ctia nhan vién 1am thué cia ho, nhung khong phai vi viy ma chip nhin quyén
ngudi van tai yéu cAu phia hing héa déng gép tdn thit chung do so suit néi trén gay
1a.

Ba niam sau d6, trong vu 4n tau “Strathdon” nam 1900, tda 4n My lai dua
ra mot phén quyét tuydt voi. Chiée tau trong vy 4n niy bi chdy, tau va hang héa déu
hw hai, chuyén vién phin chia ton thit dwa toan bd tén thit tau vi hang vao ton thét
chung va phan chia theo ti I& gi4 trj tdn thit. Phia hang héa khiéu nai rang, ton thét

12 do thuyén trudmg va thuyén vién so sudt, bit cAn giy nén, phia tau phai déng goép

tdn thét chung ciia phia hang héa, phia hang héa khong phai dong gép phin ton thdt

chung ctia phia tiu. Nhung phén quyét cia toa 4n cho ring, vi phfa hang héa yéu
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cdu phia tau d6ng gop phén tén thit chung, thi phia ngudi vén tai c6 quyén yéu cu
phia hang héa phai khéu trir pham vi déng gép t6n thit chung ctia phia tau. Vi tda
4n My con c6 tranh cai khi phdn quyét, dé thay dbi vi trf bit loi ctia minh trudce
nhitng tranh chép, cho nén ngudi vin tii did dua thém diéu khoan goi 1a “Biéu
khoan tdn thit chung v& so sudt” (Negligence General Average Clause) vao van don
va hop dbng thué tau. Noi dung ciia didu khoén ndy quy dinh, ngudi vén tai da cung
cdp tau du kha ning di bin, néu nhu ngudi lam thué do so suit hang hai hoic so
sudt quan 1y tau gy nén ton thit chung thi chi hang phai tham gia dong gbp tdn
thit chung. Vao ndm 1910, tda 4n t8i cao M¥ da xét xit vu an tau hoi nudc “Jason”
lién quan dén tén thét chung gitta chil tau va chd hang. Vu xét xi kéo dai tam nim,
cudi cing phia tau “Jason” thing kién, toan 4n cong nhan gid tri phdp 1y cua
“Negligence General Average Clause” trong vén don bt d4u c6 hidu lye, tir d6 didu

khoéan nay dugce goi la “Piéu khoan Jason” (Jason Clause).

3. Piéu khodn New Jason (New Jason Clause)
Toan 4n MY khi xét xir vy én tau “Iris” v€ su viée trude va trong khi tau khoi

hanh, vi cdc khiém khuyét tiém 4n khién tau khong du kha nang di bién, da phén
quyét phia tau phai chiu tréch nhiém bdi thudng cho tén thit hing héa. Nhung phia
tau cho ring, ton thit hang héa khong phai do tau khong di kha nang di bién gay
nén, hai vin dé khong c6 quan hé nhan qua, phfa thu khong phai chiju trdch hnhiém
tdn thit dbi voi hang héa. Sau d6 cac nha kinh doanh van tai ciia My lai sira déi va
m& rong “Diéu khoén Jason” bao gdm c4 chi phi ctru hd va goi 14 “Diéu khoan
Jason mé6i” (New Jason Clause) cho dén nay. Noi dung cla “New Jason Clause”
nhu sau:

In the event of accident, danger, damage or disaster before or after the
commencement of the voyage, resulting from any cause whatsoever, whether due to
negligence or not, for which, or for the consequence of which, the Owner is not
responsible, by statute, contract or otherwise, the cargo shippers, considnees or

owners of the cargo shall contribute with the Owner in General Average to the

_payment of any sacrifices, losses or expenses of a General Average nature thatmay

be made or incurred and shall pay salvage and special charges incurred in respect of
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the cargo, If the salving ship is owned or operated by ther Owner, salvage shall be
paid for as fully as if the said salving ship or ships belonged to strangers...

Trong truong hop su b, nguy hiém, i hong, hiém hoa gdy nén boi bt
cit nguyén nhén gi di la so sudt hay khdng, trude hodc sau khi bét dau chuyén di,
cin cit vao ludt phdp, giao kéo hodc quy dinh khdc, thi nguwoi vdn tai khdng chiu
trdch nhiém voi truong hop dé va hdu quad cua no, ngudi goi hang, nguoi nhdn
hang hodc chii hang phdi cing v&i chit tou phén bé bat ky sie hy sinh, t6 thét hodc
chi phi c6 thé cdu thanh hodc phdt sinh tir ban chdt tdn that chung va phdi chi trd
chi phi citu h$ va chi phi ddc biét phat sinh déi véi hang héa. Néu téu ciru hé thude
s¢& hitu hodc thude diéu hanh cia nguol van tai thi tién céng cteu ho ciing dwoc tra

i nhae 1a tién cong cua tau cieu h thudc bén thir ba khdc....
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PHAN 1I - TINH TOAN PHAN BO TON THAT CHUNG POI VOI

MOT VU TAI NAN HANG HAI

BAO CAO TAU HUNG THAI 01

I. NHUNG PAC PIEM VA THONG SO KY THUAT TAU PUQC BAO

HIEM

a. Thong tin vé tau

- Téntau : HUNG THAIO1 |- Loaitau General Cargo
- Ho6 hiéu : HUNG THAIOl |- Chiéudailénnhit : 58,600 m
- Sb phan cip : VR 031989 - Chiéu rong 9,200 m
- §6IMO . 8984666 - Chiéu cao man 4,400 m
- Néam, noi dong 2003, HAI |- Mdn nude 3,620 m
" PHONG

- Quodc tich : Viét Nam ;Jha'rl;rong tdli  toan . 972500 T4n
- Cang dang ky : Hai Phong - Téng dung tich 499 GT
I.qiéig quan ding . 1ppS +CC.10
- Chu thu . Céng Ty TNHH HUNG THAI
- Ngudikhaithdc  : Céng Ty TNHH HUNG THAI

b. Théng tin v& may tau
- 86 luong mdy Ol - Nany/ noi ché tao 1978/ Btic
chinh ) ‘
. Kidumay : ?IIEL ENVD36 Ch(ijnc;lng sudat may 408 HP

c¢. Théng tin vé gidy chitng nhén bao hiém than tu.

- Ngudi bao hiém

+ Cong Ty Bao Minh Hai Phong

- Ngudi duge bao
hi¢m

VIET NAM, Ngudi thy hudng.

. Céng Ty TNHH HUNG THAI- TECHCOMBANK HAI PHONG

«S&donbaohibm i

MHO/ 00146823

- Thoi han bao hiém

! Tur ngdy 15/08/2010 dén ngay 14/08/2011
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- Bicu kién bao hiém

QUI TAC BAO HIEM THAN TAU SONG, TAU VEN BIEN
1/4/05 (BAOMINH-CL. 001-TSO) - BAN HANH KEM THEO
QUYET PINH SO 0631/ 2005-BM/BHHH NGAY 22/03/2005

- Mirc khau trir

. THAN TAU VA TNDS: 2,5% STBT/ VU TON THAT, NHUNG

d. Cac loai gidly to trén tau

" KHONG DUGI 1.000.000 VND

; . | Ngay hét
Loai giay to SH Co quan cép Ngay cap gl?:n ¢
896/DK- Co quan ding ky tau
GCN Ping ky tau bién bién va thuyén vién khu | 14/09/2004 -
2004 HP TN
vuc Hai Phong
GCN cép thu 651/ ngB" Piang Kiém Viét Nam | 07/10/2008 | 14/03/2013
GCN Kha Nang Pi Bién 01965{‘123}113 biang Kiém Viét Nam | 01/02/2010 | 14/06/2011
GCN an toan wrang thict | 103508 1 oo kidm Viet Nam | 16/06/2008 | 14/03/2013
bi tau hang HP-03
GCN dung tich quéc té 050/ gg 18- Piang Kiém Viét Nam | 18/02/2005 -
N s 1035/08 L
GCN man khé quoc te HP.02 bPing Kiém Viét Nam | 16/06/2008 | 14/03/2013
GCN qudc té vé ngin 1035/08
ngira 6 nhiém do déu giy BP-06 Piang Kiém Viét Nam | 16/06/2008 | 14/03/2013
ra
806/
GCN Dinh bién an toan DKTB. N A,
i thidu HP/2006. Cuc Hang Hai Vi€t Nam | 08/05/2006 -
CL

Béng thuyen trudng; A0956.T3 |Cyc Hang Hai Viét Nam | 14/07/2010 | 14/07/2015
Ong Luu Van Khoa
Bang may truong: Ong | 4415 pa ICue Hang Hai Viet Nam | 18/04/2007 | 18/04/2012

Nguyén Van Thanh
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II. DIEN BIEN SU VIEC

Theo khai bdo cua thuyén trudng, ndi dung ban Khéng c4o hang hai, dién bién su
viéc nhu sau:

- Tau “HUNG THAI 01” nhdn 950 tdn xi ming dong bao loai 50kg/ 1 bao tai
Cang nha mdy xi ming Phuc Son, tinh 1ai Duong dé hanh trinh vé tra hang tai
Cang Qui Nhon, tau khdi hanh lic 12g05 ngay 19/03/2011. Do théi tiét x4u, gio SE
clp 5, nguge nude nén tau “HUNG THAI 01” da vao neo trd gié tai Ct Lao Cham
Jic 15g00 ngay 21/03/2011. Vi tri neo tr gid c6 toa d6 15057°210N — 108029°926.

- Tau neo trd gié tai Cu Lao Cham tir ngay 21/03/2011 dén ngay 26/11/2011,
Tau kéo neo chay tiép vao Quy Nhon lac 08g00 ngay 26/03/2011. Trong lac hanh
trinh trén bién thuyén vién truc ca phéat hién may chinh tiu hd manh, thong sb k¥
thudt ciia may thay dbi, nhiét d6 khi xa gidm, may chay khong tai luc 18g05 ngay
26/03/2011. Kiém tra thuc t& sau 14i thu nhan thiy hién twgng chan vit khong dap
nude, tau trdi dat tw do trén bién. Thuyén trudng dién béo vé Cong ty chll quan vi
phat tin hiéu cép ciru trén bién cho tit ca cdc Dai duyén hai tir Hon Gai vao Qui
Nhon. Nhan duge tin hidu cip ciru va ddy thude khu vuc clia tinh Quéang Ngii nén
Tram lién lac véi tau va lién hé voi Cang vu Quang Ngéi dé chi dao ctru ho. Céang
vy hang hai Quang Ngii nhan dién va théng béo cho cac don vi chirc ning ¢6 bién
phap hd trg & ciru hd. Qua lién hé nhidu don vi, Chii thu HUNG THALI 01 ¢4 thoa
thun hop ddng ctru hd véi CONG TY CP DICH VU DAU KHf QUANG NGAI
PTSC d& diéu dong tau dich vu PTSN NGAN NAM THANG LONG HA NOI 02 ra
hién truomg dé ctru thu, Hai tau gip nhau va bét day lai luc 02g05 ngay 27/03/2011.
Do didu kién thoi tiét xAu nén trong qud trinh lai dit thi dy lai da bi dirt nhiéu 1an,
bing nd luc cia thuyén vién hai thu thi dén 18g15 ngay 27/03/2011 thu PTSN
NGAN NAM THANG LONG HA NOI 02 di dua thu HUNG THAI 01 v& neo dgu
an todn tai Miii Yén, khu neo Phao sb 0 cang Qui Nhon.

. Tau “HUNG THAI 017 vén chuyén xi ming cho Céng Ty CP PETEC BINH
DINH, do vay phia Chu hang dé chi dong thué tau lai hd tro dua tau “HUNG THAI
01” vao cap cdu ngay 31/03/2011 dé trd hang vi Chi thu giri Thong Bdo Tén That
Chung d6i véi cac bén lién quan nén Chu hang da trd trude khoan chi phf lai dit
nay.

- Vao ngay 01/04/2011 tau “HUNG THAI 01” tra hang xong va duoc thu lai
hd tro tiép tuc ra Khu neo cho k& hoach di stta chita do phia Chu tau chua lién hé
dugeu da dé dua tauvao. ...

. Sau khi Chu thu lién hé duge u da Vinashin Nha Trang, Chi thu xin ¥ kién
ctia nha bao hiém dé fim kiém don vi lai dét tau “HUNG THAI 01” tir khu neo Qui
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Nhon vé Nha Trang. Qua trao dbi cac phuong an va chon don vi lai dét gitta Chd
tau va nha bao hiém, cudi cing don vi thue hién 13 Cong ty C6 Phin TM & DV
Hang Hai Bién Vang da didu dong tau lai BIEN VANG 08 lai dit tau “HUNG
THAI 01” tir khu neo Qui Nhon vé Nha Trang dé 1én da kiém tra, sira chiva.

III. KET QUA GIAM PINH

3.1 Vao lic 08100 ngay 28/03/2011, Gidm dinh vién chiing t6i da c6 mit trén tau
“HUNG THALI 01” dang neo du tai Miii Yén, khu neo cang Qui Nhon. Tai hién
truong ching toi ghi nhén tinh trang nhu sau:

% V&ngudi: toan bd thuyén vién an toan, khéng cé thuong tich duge khai bao.

<.

% V& Hang hoa: toan b hang héa khéng bi hu héng, mét mat.
V& than thu:

- Yéu cdu thuyén vién tién hanh cho nd may chinh, thit may chay tién — I,
dao chidu cam va cho nguwdi quan sat phia sau 14i nhan thdy chan vit khong dap
nude.

. Thit méy 14i trén budng didu khién nhén thdy quay tir 0 d6 dén hét 14i phai
thdy nhe nhang, quay 14i tir 0 d6 sang trai 10 do thdy hién tugng cing khé quay.

- Tét ca céc hé thdng con lai hoat dong binh thuomg.

- Chung t6i d& nghi Chu tau b trf dua tau 1én da dé kiém tra phin l4i thu vi
hién nay hé chén vit va banh 14i déu ndm duéi nuée khong thé kiém tra hir héng
bing mét thudmg. Trong trudmg hop trd hang xong ¢ nghi Chil thu b6 tri thué tho
lan kiém tra phin chan vit -- hé 141 d& nhan dinh so b6 tén thit nhdm bdo cédo nha
bao hiém dé c6 phuong 4n lai dit tiép theo.

3.2 Vao lic 08h00 ngay 05/05/2011, Gidm dinh vién chung toi da tiép tuc cé mat
trén tau “HUNG THAL 017 d3 duoc kéo 18n trién da cia Cong ty VINASHIN NHA
TRANG va ghi nhin:

- Tau da duge kéo 1én trién di an toan vao ngay 03/05/2011.

- Kiém tra tryc va chan vit van trong vi tri dng bao, ¢d 1 vét va cham trén banh
lai phtt hop véi vi tri miti bu [6ng chan vit tudt ra sau gdy va cham. Kiém tra chén

_ vit khong tim thy hu hong khéc. Thy sira chira tién hanh théo bénh 14i dén 15h30

cling ngly thi dwa banh 141 v& xuéng.
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- Tho cta xudng tiép tuc cong viée théo rit truc chén vit, dén 17h30 van chwa
rat duogc truc ra ngoai, cdng viée tam ngumg qua ngay 06/05/2011 tiép tuc cong tac
kiém tra.

Vao ldc 08h00 ngaty 06/05/2011, Giam dinh vién ching tdi da tiép tuc c¢6 mit
tai u da stra chita dé kidm tra vi ghi nhan:

- Tho sira chita thdo rat truc chin vit — chén vit ha xudng bai trién, truc chin
vit bi giy ngang tai vi tri ép stress ngay st b do trude.

- Pudng kinh truc chin vit @ 130mm, vét dut gdy c6 tinh trang khong déu.
Trong cdc rinh thodt nudc cia bac tryc cao su d& sau phat hién cé nhidu bun dit.

- Tiép tuc kiém tra hé théng van bng 1am mat dudi bac truc chan vit, nhan théy
tinh trang ngoai quan binh thudng. Tay van déng mé& dudng nudc bi xoay tron va
nhe, nghi ng¢r van mé nudce khong hoat déng, yéu clu thuyén vién cho m& dé kiém
tra.

- Sau khi thdo cum ty van ra ngoai phit hién phﬁn truc ty van bing ddng bi vet
tron trong khi 18 cha tay vin ty c6 dang hinh vudng, véi tinh trang nay thi van dd
khéng dwoc md dé nwdc lam mat di vao bng bao truc chéan vit, try ty van bi sttt 0,4
mm

3.3 Tiép tuc theo ddi qué trinh khic phuc sy cd, vio lic 08h00 ngay 17/05/2011
- ching t&i c6 mit tai tau dé thu thap hd so, dai dién Chi tau da cung chp céc ching
£ gém:

- Hop ddng, hoa don v& phi ctru hd giita tau “HUNG THAI 017 v tau “PTSN
NGAN NAM THANG LONG HA NOI 02” ky két giira Cong ty TNHH HUNG
THAI va Cong ty CP Dich Vu Diu Khi QUANG NGA1 PTSC.

- Bién Ban x4c nhin ctru ho ky két gitra 02 Thuyén trudng thu “HUNG THAI
017 va thu “PTSN NGAN NAM THANG LONG HA NOI 027,

- Hop ddng, hoa don vé chi phi lai dit tir Khu neo Qui Nhon va cép ciu cang
Qui Nhon k¢ két gitta Chii hang 14 Céng Ty CP PETEC Binh Dinh va Céng Ty
TNHH MTV Céang Qui Nhon.

- Hoéa don thu phi Tau lai hd trg tu “HUNG THAI 01” tir cdu cang ra Khu
neo Qui Nhon xuét cho Céng Ty TNHH HUNG THAL

Qui Nhon vé Nha m4y sira chita dong tau Vinashin Nha Trang.
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3.4 Tiép tuc thu thap chimg c lién quan dé bd sung danh gid nguyén nhin ton
thdt, chiing t5i tién hanh giri Cong vin yéu cdu cung cip Ban tin thoi tiét bién cla
céc ngay tau “HUNG THAI 01” xuét bén va ngay tau bi sy c¢b gay truc chan vit.

. Trich din Ban tin thdi tiét bién ngay 19/03/2011 tai khu vyre clra luéng Hai
Phong nhu sau:

“ Song gié: Do tgi ving bién Hadi Phong khdng ¢6 56 liéu quan trdc song gié
nén chiing toi st dung sé liéu tai hai tram ddo Bach Long Vi va C6 Té nhu
sau:

+ Bach Long Vi: gi6 Bdc déng béc, téc dp gié trung binh la 5-7m/s ( cdp 4),
gidt cdp 5. P cao song 0.25 - 0.75 (cdp 3).

+ Cé Té: gié Nam dong nam, tbe dé gio trung binh I 3-5 m/s ( cdp 3). P cao
song 0.25—0.75 m (cdp 3).”

- Trich din Ban tin thoi tiét bién ngay 19/03/2011 tai khu vye ctra ludng Hai
Phong nhu sau:

“ Do chiu anh hwéng boi khéng kht lanh tdng cuong xudng dnh hieomg dén
ving bién mién Trung, gi6 manh va mua to, bién dong, chi tiét mhur sau:

+ Troi ddy mdy, cé mua cd ngay va dém, mua to véi hegng mua fir 30 — 60
mm.

+ Khong co hién tuong going

+ gid Bdc tdy bdc 12 m/s (cdp 6), gigt 17 m/s (cdp 7).

+ DO cao song trung binh tir 2.25 - 2.75 m, séng cao nhdt khodng 3.0 — 3.5
m. Bién dong.”

35 Tiép tuc theo ddi qué trinh khiic phuc sy ¢b gy tryc chan vit thu “HUNG THAI
017, gdm dinh vién chiing t6i ¢6 mit tai Nha mdy stta chita, déng tdu Vinashin Nha
Trang dé thu thap Nhat ky, qui trinh vin hanh boong, may (Qui trinh quan ly an
toan déi v6i van hanh tau bién). Ching t6i ghi nhén:

- Vao lde 07g00 ngay 27/10/2011 ching t6i c6 mdt trén tau “HONG THAI 01”

dang ndm bén tai Nha may dé che gia cong méi truc chén vit theo Qui dinh ciia
Ping kiém. Chung t6i nhan théy tau vin chua tién hanh thay méi phan hé truc do

gia c6ng do chi phi cao).
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. Qua trao d6i véi Thy may truc ca tai thoi didm trirde khi tau vao ldy hang xi
mang tai nha may xi ming Phiic Son, ching t6i ghi nhén vao trude 1Ge hanh trinh di
Qui Nhon tré hang, thg may do phu véi thuyén vién trong viée chudn bi thyc phim
cho chuyén hanh trinh nén d quén mé van duong Sng nude lam mét trye chin vit.

IV. CHIPHI KHAC PHUC SU CO

L. Chi phi thué tau PTSN NGAN NAM THANG LONG HA NOI 02 ra ciru hd
lai dét v& khu neo Cang Qui Nhon vdi gia 600.000.000 ddng chua thué VAT ciin ctr
theo Hop dbng sb 16-2011/ PTSC-QN/BDV.

2. Chi phi lai dit tau “HUNG THAI 01” tir phao s6 “0” vao cdp ciu cang Qui
Nhon theo Hop déng sé 222-2011/ HPLD ky két gitta Chd hang - Céng ty CP
PETEC Binh Dinh va Cong ty TNHH MTV Céng Qui Nhon véi chi phi 68.000.000
ddng (Chua VAT) theo Hoé don sb 001433 ngay 07/04/2011

3. Chi phi thué tau kéo TK980 lat dit tir Cau cang Qui Nhon ra khu neo cua
cang vdi gia tién 4.300.000 ddng chua bao gdm thué VAT ciin ¢t theo Hoéa don
céng phi s6 001366 ngay 01/04/2011,

4, Chi phf thué tau lai “BIEN VANG 08" lai dét tir khu neo Qui Nhon vé Nha
Trang dé Ién da stra chita véi gid tién thué 1a 254.545.455 ddng chura bao gbm thué
VAT ciin cit theo Hop ddng s& 184/2011-HKD Ngay 18/04/2011.

V. PHAN CHIA TON THAT CHUNG

A/ Chi phi tén thit chung

- Chi phi thué tau PTSC Ngan ndm Thang Long 02: 600.000.000
- Chi phi lai dét tir Miii Yén vio cép ciu: 26.731.200 ¢
- Tbng cdng chi phi tinh Tbn thét chung: 626.731.2004 ()

B/ Gia tri tdi san chiu phan bd tén thit chung

- Gid trf tu theo don bao hiém: 7.650.000.000 d

- Gié tri 16 hang xi ming; 626.731.200 d
G T SN 000008

- Téng gid trj tai san chiu tén that 8.604.318.1824 (1)
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C/ Ty 1& phan chia ton thit chung
@ /I =626.731.200/ 8.604.318.182 = 0.72839
D/ Sé tién dong gop ton thit chung
- S&tién dong gép cia Chutau:  7.650.000.000 x 0.72839 = 557.219.477 &
- S tién déng g6p ctia Cude phi: 190.000.000 x 0.72839 = 13.839.438 d

- S&tién déng gop ctia Chi hang:  764.318.182 x 0.72839 = 55.672.284 d
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CAC BIEU MAU LIEN QUAN PEN TON THAT CHUNG

BIEU MAU TUYEN BO TON THAT CHUNG

So:.. ..., ,Ngay. .. ... thang . .. .. ndm............

Kinh giri: CONG TY. ..ot ettt

Chiing t8i xin thong bao dé Quy Cong ty biétthu................ , qudc tich
............... yhéhiégn.............,s60IMO............., cang déng ky.
.................... strongtai . ..............,GRT............,
NRT.......... ,thude Cong ty. .. ..o
,trénhanh trinh thcang . . ............... déncang...................
vaohoi ......... NEAY veovveneenis o ennns tai. ..o,

........... AU bitainan. ......ooiiiiii e

Pé ctru tau va hang hod trén thu, Cong ty ching tdi da

-------------------------------------

...................................................................

Bing vin Jban nay, Cong ty ching t6i tuyén b5 ton that chung va chi dinh Ban
Phén b6 ton that chung bén canh Phong Thuong mai va Cong nghi¢p Viét Nam
lam ngudi phén bd ton that chung.

Chiing tdi xin gii kém theo ddy Lloyd's Average Bond, Valuation Form va
Average Guarantee dé Quy Cong ty va Ngudi bao hiém hang k& khai, ky va gt
lai ngay cho Céng ty chiing t8i dé lam thi tyc bio dam tdn thét chung cho 16
hang . ... ... . cia Quy Cong ty chd tréntan.........
.............. theoVandonsé.............ng?ay.......,.............
Theo Diéu 84 cia B¢ ludt hang hai Viét Nam, Cong ty ching t6i co quyén tiy
chéi giao hang néu Quy Cong ty v Ngudi bao hiém hang khong hoan tét thd tuc
bao dam tén that chung nhu yéu cdu & trén.

Tran trong kinh chao.
GIAM BOC
Noi giri:

- Nhu trén,
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General Average Deposit Receipt

LLOYD’S FORM

VESSBI ... L1011 P (o

Nature and date of
2 Toe] o LY o O U

RECEIVED from

for and on behalf of the Trustee(s) or nominated representative(s)

NOTES

For Depositors: If insured you may wish to send this receipt together with the original policy or certificate of
insurance to your insurers who, subject to the policy conditions, may be prepared to refund this deposit. i not
insured you should notify the Average Adjusters direct of your interest and retain this receipt until the
adjustment is issued when any credit batance can be claimed.

For Insurers: When a repayment of this deposit has been made, advise the Average Adjusters and thus assist
in final settlement.

NO DUPLICATE OF THIS RECEIPT CAN BE ISSUED.
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N.B. The refund, if any, will only be made to the hearer of, and in exchange for, this Receipt, and will be the
whole balance of the deposit after satisfying the General Average and/or Salvage and/or Charges, without
deduction or set off of any cther claims of the Shipowner against the Shipper or Consignee.

The General Average will be adjusted in..........ccooeviiiiinin . and the Shipowners have given
the

NeCcessary iNSHUCHONS 10 MESSIS. .oii. i e s e e eas Average
Adjusters.

Dated at..........ooivviiiiiiiiies v 20.....

Vessel..ooiiniinn,

(BT TaTe T (o - ST

Description of goods.....oviiiiiiiii B/L or Waybilt No.........oooeeeenis
Contributory value (provisional)...........cooociiiiii e Amount of deposit IR
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GENERAL AVERAGE BOND

To Cwnaral of ts
Yoyage and Date
Casuaily

Pot o Bripresd
Fort e DBEURRLION Lo s s

BiL helsh AiEks and Noa, LIF - Yalue
Vopage Conteines fvos, Descrotion of Cargo and Wegnt | Pis. atienned copy of
Fpi Nnjai opTreasie Ingce)

in Conggergnan O T SRCY 13 UE 3Y 1T QU 0DR, ON PRWTETR OF 1R YEGNE 20D, OF 1N Q0008 NONRd AZIVe. 4@ R°0R W0 ZEy 1R
CPROCES EFOOOMION 2F 20 SEYRDR aNd . OF SRl 3vRT0AE Ang /O SDECIE CRAIgEE Wi TRy Barea™e TR astarpned o on Jue vom
g gods o e SVEDEE I DWRENE SNECBY! LROSr BN SSjusiment Sreconec in eIomanss win e podscns of e Jonwsn o
attegightman 32eaming tha marass I T Jo008 on NERY any Such SriEDn, o IC200dancg wdh e Sw g IAIUCR ot ha
EISoR WRErE TR COMMAn ManiTE 23y 89tig anogd AR Whah L Ravae N ezl ol 1N Q0238 Oy NG shiSCRts O Tanes thonn!

i gEBR TWp QUODN B DROEE Oy anciher VORER End ! Of IOCWDRENTEE Te fohowing Novdsmaatamageamant shall aepy
% iE ayeed Ihat NG VT O TP YREERS DarDo e pad ineun! oeng mwacded o ongnal cesiration Dy Shat vRRsRL
VRESEE &7 CAMGRYASIEE, nght angd HEmitas r Denes AwEvage shal n U aMRCIRT Oy RGSh CDreRnEag. B DEng T
iR 12 ofEne S SIhEE SRS 35 PRIt 25 CoSREIn (ha SRME ZaEEon in IR resrac! 2B (MY w2dE heve Deen
inIng RETEMCR O TUSh orAQIng and wih TR advERINNG SOInuIng Cf 1Na orgE! VESEE 137 & NG 36 jEttanie uncar
fwe znTizasia srungoring Contract of Afregnimant.

W SR AT T

# s DR ou s o T VEILE OF T TS, BEDaTRS By 80007 Of IR ZSoYESR invaine
spnend {3 d8, 3 e e Suct imEe, SEEis o T ShEmed vaka

i Make & EromE! FEpTET DN ARSHTY OF Bulh RUT a5 05 duly Seclies By T vanaga
AUEWE 70 TR A T Ve S00dE QN ANEN R FAANR A PRI 3 1A SO0 Oy e shinDarg o Danan
TR

C318 i B30 OF FBCBVET OF DODOS i mrasnies st s s s e s arne o

BT B i e esvaes e v st ss e amenesres 2 osarvtnsar et

B ATEIFBER oottt oo et e 3 et e et e s e 2 et s 2 en ke et ees ettt e e

TELAFEL BE e e e AODTEAT  PBIEOT e
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GENERAL AVERAGE GUARANTEE

jFor signature by Undarwriters of Cargy to avoid coliection of
Taeh Depnsils in thote catas inowhich it is practicahie to do so.

Yasesl
Yoyage F et e e et L2 S s s8 R e s e e 2ot e e
Casually | e e s R e e

i consideration of the delivery in dus course 1o the Cansigneas of the Merchandice zpacifiad
balow, without collection of a dapasit on account of Average, we, the undersigned Underwriters,
hareby gua-rantes fo the Shipowners on account of thase concernad the payment of any
contribution to General Average and ! ar Balvags and / or Charges which may hareafier be
agcatained 1o be properly dus in re«spect of the said Merchandise.

We further agree to make prompt payment-on-account if required, as scon as such pay-
mant my be certified by the Averaga Agjusters and to fumish to the Average Adjusters at thair
requast alf information which is available to us relativa to tha vaiue of ihe said Merchandisa,

BIL Mais! tlarks and Nas, LIF ~Valus
Vioyagae Coantainer Mas, Daseription of Cargo and Weight P, attashed copy
Fal, Moig:, of

Commercial Invpica)

W 350 3gree 1o furmah parbzuiars of the vaiee of the poods. sugooned by & capy of ne Commaeraiz: imwins and in
£238

of damage o goady, % provide Ciaim Documents, Ine. Letier of Subragatian wihout undus deisy.

Date . Signature and Stamp of neurers ...
FUHMBIIB ettt m s vttt et en e et s e r s
FUITAGAIBES oottt et et e et et e e e

TOLFSEND. i F vecevviis e, FRBFEEBNCE MO oo s ooor
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PHAN III : KET LUAN

Pugc su gitip d& tan tinh cia thiy gido huéng dén Ths. Nguyén Pirc Hoc va
chi Ky dang cong téc tai bao hiém PVI cubi cling em ciing da hoan thanh cudn ludn
vin ndy. Qua viéc nghién ctru vé& Iy thuyét va vu tai nan cy thé ta thay ring dé hiéu
hét céc vAn dé v& tdn thit chung thyc sy rt khé khan. Nén chiing ta cAn nghién ctru
k¥ vé van dé nay dic biét 1a ndm chic quy tic York — Antwerp dé khi cén ching ta

c6 thé vin dung ching mdt cdch d& dang.
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TAI LIEU THAM KHAO
1. Bao Hiém Hang Hai — Th.S D4 Thanh Sen.
2. $6 Tay Hang Hai Tiéu Vin Kinh, NXB Giao Théng Véan Tai 2006.
3. B Luit Hang Hai Viét Nam — NXB Chinh Trj Qubc Gia, Ha Ngi 2006
4. The York-Antwerp Rules 1994.
5. The York-Antwerp Rules 2004.
6. New Jason Clause.

7. http://www.vietnamshipping.vn/

8. http://www.vinamaso.com./

9. http://www.baoviet.com/
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